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Investor and Investment Dispute Resolution – Some Thoughts on the United States and 

International Experience with Business and Commercial Courts 

 

By Hon. Elizabeth S. Stong1 

 

Many stakeholders – including business lawyers, business clients, and perhaps even 

judges and court administrators – have considered the question of what kinds of courts and court 

processes are best suited to the resolution of complex business disputes, including investor 

disputes.  Experience in our state and federal court systems suggests that these cases can have 

special needs and requirements, and that courts can offer more efficient and effective dispute 

resolution when this is recognized.  

Courts and court systems have developed tools to address these situations.  Many state 

courts, including the New York state courts, have created a unit or division within their court 

system to hear complex business disputes.  The federal court system has 94 federal judicial 

districts and thirteen appellate circuits (the First to Eleventh and District of Columbia Circuits, as 

well as the Federal Circuit), and in the federal system as well, lessons can be drawn from the 

experience of federal diversity jurisdiction and the specialized bankruptcy court system.  And 

outside the United States, it can be seen that England’s experience with a Commercial Court and 

Financial List to address complex financial matters confirms the soundness of these lessons.   

The hallmarks of these solutions to the challenges of complex business and financial 

dispute resolution include: 

 
1  Hon. Elizabeth S. Stong is a U.S. Bankruptcy Judge for the Eastern District of New York, 

sitting in Brooklyn.  Prior to her appointment to the bench, Judge Stong was an active litigator in 

business and commercial disputes, including investor and investment disputes, in federal and 

state courts and arbitrations.   
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(i) the designation of a specialized business dispute unit within the court system 

as the Commercial Division, Complex Litigation Division, or something similar, 

with dedicated judges, court staff, training, and resources;  

(ii) requirements that identify and limit the types of cases that can be filed and 

heard in the business dispute unit including a threshold amount in 

controversy, a designation of what kinds of claims or causes of action can be 

heard, and perhaps the requirement as to the parties that the dispute be a 

business-to-business or investor-to-business dispute, as opposed to a 

consumer-to-business dispute; and  

(iii)  specialized rules and procedures, including for case management, that promote 

the efficient consideration of for a case to be handled effectively.  Note that these 

may also include specialized alternative dispute resolution procedures, such as 

a business-dispute focused court-annexed mediation option. 

New York County’s Supreme Court – Commercial Division 

One excellent example of a successful complex business dispute court is the Commercial 

Division of the trial courts in most every county in New York State.  This court was first 

established nearly thirty years ago, in 1995, as a division or part of the New York State Supreme 

Court – the trial court – in Manhattan or New York County.  This venue was a very logical 

choice for the initial establishment of such a court because this court was very often the court of 

choice for complex business disputes.  It was – and is – also a very large court, with a large 

caseload and many judges, and divisions or “parts” are regularly used in case administration to 

assign cases of a similar nature to the same “part” and judge.   
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The Commercial Division’s rules include a narrative description of the key aspects of the 

court’s role and function.  It explains that “today’s Commercial Division of the New York State 

Supreme Court is an efficient, sophisticated, up‐to‐date court dealing with challenging 

commercial cases.  From its inception, the Commercial Division has had as its primary goal the 

cost‐effective, predictable and fair adjudication of complex commercial cases.”  See Exhibit A.  

see also http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70  This statement highlights the 

jurisdiction, including “substantial monetary thresholds” and “carefully chosen case types,” as 

well as judges with “extensive experience in resolving sophisticated commercial disputes” and 

the ability to “devote themselves almost exclusively to these complex commercial matters.”  See 

Exhibit A.  The statement also points to specialized “rules, procedures and forms especially 

designed to address the unique problems of commercial practice” and a Commercial Division 

Advisory Council comprised of commercial lawyers, corporate in-house lawyers, and judges 

who share a commitment to the Commercial Division’s success. 

At present, eight Justices are assigned to sit in the New York Supreme Court – 

Commercial Division in New York County.  Each has his or her own caseload and staff.  They 

are selected for their skill, knowledge, and experience in managing these types of disputes.  The 

Commercial Division also has a dedicated case administration team within the larger case 

administration staff of the court.  They also regularly receive training tailored to assist them in 

understanding and addressing their caseload.   

The Commercial Division limits the types of cases that it hears by the amount in 

controversy.  The requirements for a case to be filed and heard in the Commercial Division 

include, for most types of claims, a monetary threshold for the amount in controversy, and in 

New York County, the amount in controversy must be at least $500,000.  Note that this figure 

http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70
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excludes claims for punitive or exemplary damages, interest, court costs, attorney’s fees, and 

other expenses of the action.  These thresholds are established by the statewide rules for the 

Commercial Divisions, and they vary for Commercial Division courts around New York State, 

including in nine counties and two additional judicial districts, and range from $50,000 in courts 

located in smaller settings to, as noted, $500,000 in New York County.  Notably, four of the five 

counties that make up New York City have Commercial Divisions.  See 

http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70   

The Commercial Division also limits the types of cases that it hears by the nature of the 

principal claims in the case.  Many types of claims are specifically identified as eligible to be 

heard; and a few types of claims are specifically excluded.   

Types of cases that can be filed and heard in the Commercial Division include many 

disputes that arise in the course of a business’s operations, typically involving a business-to-

business dispute and perhaps also including the business’s officers and directors.  The list of 

types of disputes has grown over the years that the Commercial Division has been operating, and 

this may be one measure of how successful it has been.  Here again, these are described in detail 

in the statewide rules for the Commercial Divisions that have been established around New York 

State.  See http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70.   

Examples of such disputes include the following:   

• Claims for breach of contract or fiduciary duty, fraud, misrepresentation, and business 

torts such as unfair competition or tortious interference with contract;  

• Claims for violations of statute or common law that arise out of business dealings.  These 

business dealings can include matters such as sales of assets or securities and corporate 

restructurings.  They can also include disputes arising from partnership, shareholder, joint 

http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70
http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70
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venture, and other business agreements.  And they may include disputes relating to trade 

secrets, restrictive covenants, and employment agreements (other than claims of 

discrimination).  

• Claims arising out of transactions governed by the Uniform Commercial Code (except for 

claims that concern individual residential cooperative or condominium units); 

• Claims arising out of transactions that involve commercial real property, unless the action 

is only a claim to collect rent;  

• Claims arising out of business transactions or dealings with commercial banks and other 

financial institutions; 

• Claims arising out of the internal corporate affairs of business organizations; 

• Claims for professional malpractice by accountants or actuaries, and legal malpractice 

arising out of representation in commercial matters; 

• Many kinds of business insurance coverage disputes, including with respect to 

environmental insurance; directors and officers insurance, errors and omissions 

insurance, and business interruption insurance; and  

• Applications relating to a business arbitration, including applications to stay or compel 

arbitration, and to confirm or overturn an arbitration award.   

Some types of cases may be filed and heard in the Commercial Division even if the 

$500,000 threshold for the amount in controversy is not met.  These include:  

• Commercial class action claims, and claims brought by shareholders in the name of the 

corporation, typically against the corporation and its officers and directors, known as 

shareholder derivative actions, whether or not the amount in controversy is more than the 

$500,000 threshold; and 
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• Claims arising out of the dissolution of business entities including corporations, 

partnerships, limited liability companies, limited liability partnerships and joint ventures, 

whether or not the amount in controversy is more than the $500,000 threshold. 

In addition, the Commercial Division will not hear certain types of claims even if the 

$500,000 monetary threshold is met.  These actions include: 

• Claims to collect professional fees; 

• Some kinds of insurance coverage disputes, including with respect to insurance coverage 

for personal injury or property damage;  

• Residential real estate disputes, including residential landlord-tenant matters; and 

• Commercial real estate disputes that involve only the payment of rent. 

Other aspects of the statewide Commercial Division Rules also show how the work of 

this specialized unit within the court system meets the needs of its complex business dispute 

caseload.  These include provisions for electronic filing, discovery, use of experts, model forms, 

and a commitment to early case resolution through the use of the Commercial Division’s 

alternative dispute resolution program.   

That is, New York Supreme Court’s Commercial Division is an illustration of how a 

specialized unit within the court system has been designed to meet the particular needs of 

complex business disputes.  It functions as a separate unit within the state court system, with 

dedicated judges, court staff, training, and resources.  It addresses a limited caseload, with limits 

based on the amount in controversy and the nature of the claim.  The Commercial Division has 

adopted specialized rules and procedures, including for managing the pre-trial process and for 

alternative dispute resolution.  And finally, it continues to evolve and adapt, through a 
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collaboration among stakeholders including the judiciary, court administrative staff, and the 

commercial lawyers who practice there.   

The Federal Courts – Diversity and Bankruptcy Jurisdiction 

Additional insight into specialized courts may be gained from aspects of the United 

States federal court system.  In substance, United States federal judges – in the first-instance trial 

or District Courts, the Circuit Courts of Appeal, and the United States Supreme Court – are 

generalist judges, and hear all of the matters that come before their courts, whether civil or 

criminal, administrative, or other types of cases.   

Federal Diversity Jurisdiction.  An example of a limitation on subject-matter jurisdiction 

is federal diversity jurisdiction, which is restricted based on the citizenship of the parties and 

employs an amount-in-controversy threshold.  An example of specialized court jurisdiction is the 

jurisdiction of federal bankruptcy courts. 

The United States federal courts are recognized as courts of limited jurisdiction.  Much of 

the caseload of federal courts is based on “federal question” subject matter jurisdiction, or cases 

that arise from a federal claim or cause of action.  Federal courts also may exercise subject 

matter jurisdiction in cases that do not raise a federal question, pursuant to federal “diversity 

jurisdiction.”   

Diversity jurisdiction has roots in the notion that where a dispute is between citizens of 

different states, it should be able to be heard in a federal court – even if it could also be heard in 

a state court – so that all of the parties have a forum that is free from the perception or possibility 

of local bias.  As Supreme Court Justice Felix Frankfurter explained in Guaranty Trust Co. of 

New York v. York: 

Diversity jurisdiction is founded on assurance to non-resident litigants of courts 

free from susceptibility to potential local bias.  The Framers of the Constitution . . 
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. entertained “apprehensions” lest distant suitors be subjected to local bias in State 

courts, or, at least, viewed with “indulgence the possible fears and apprehensions” 

of such suitors.  . . .  And so Congress afforded out-of-State litigants another 

tribunal, not another body of law. 

 

Guaranty Trust Co. of N.Y. v. York, 326 U.S. 99, 112-13 (1945) (citing Bank of the U.S. v. 

Deveaux, 9 U.S. (5 Cranch) 61, 87 (1809)). 

In order to meet the requirements for diversity jurisdiction, none of the plaintiffs may be 

from the same state as any of the defendants.  In addition, the amount at issue must be at least 

$75,000, excluding interest and costs, and this provides some assurance that the dispute will be 

of a size that warrants the exercise of federal subject-matter jurisdiction.   

That is, federal diversity jurisdiction is another example of the use of an amount-in-

controversy threshold as a limitation on the jurisdiction of a court, as well as an example of a 

basis for jurisdiction that is grounded in notions of assuring the availability of a forum that is, 

both in fact and in perception, able to be fair and impartial to all of the parties.   

Federal Bankruptcy Courts.  An example of a court with specialized jurisdiction within 

the United States court system is the United States bankruptcy court.  The goal of the bankruptcy 

process is to give a debtor, whether a multinational corporation or an individual or family in the 

community, a fresh start and a second chance, and the opportunity to repay creditors in an 

orderly manner.   

These courts are established in each federal district as units of the District Courts, and all 

bankruptcy cases are referred to the bankruptcy courts.  Federal courts have exclusive 

jurisdiction over all bankruptcy cases.  These cases may include the restructuring of the largest 

corporations with active and ongoing business operations and thousands of employees and 

creditors.  They also include the five-year repayment plan of a family working to save their home 

from foreclosure.  And in many instances, these cases are the simple liquidation case of the 
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“honest but unfortunate” individual who is simply overwhelmed by debt, and needs bankruptcy 

relief.   

The work of the bankruptcy court is simultaneously both specialized and broad, and calls 

for a judge to interpret and apply the federal bankruptcy statute and many other statutes and 

rules, as well as the common law of contracts, real property, and several other areas of law.  In 

addition, the bankruptcy caseload is large – from several hundred thousand to millions of cases 

annually – and these cases often have significant additional administrative and procedural case 

management needs.  In general, all matters that arise in or relate to the bankruptcy case will 

become part of the bankruptcy court proceedings.   

Bankruptcy judges are appointed to their courts and work with a chambers team of law 

clerks and a courtroom deputy or judicial assistant, all of whom are expert in both the law and 

the procedural and case management tools of the bankruptcy process.  Depending on the size of 

the district and the number of cases there could be as few as just one and as many as 20 

bankruptcy judges serving in a judicial district.  Bankruptcy courts have their own dedicated 

court staff, including senior administrative staff.  Bankruptcy court filings may be made on an 

electronic case filing system that is designed to meet the special requirements of these matters. 

Bankruptcy courts also have a specialized set of rules, the Federal Rules of Bankruptcy 

Procedure, that establish the procedures and steps for a bankruptcy case.  These rules incorporate 

many of the Federal Rules of Civil Procedure that apply in district court actions, and they are 

designed to meet the special needs of these cases efficiently and effectively.  Most every 

bankruptcy court has adopted, at the local level, alternative dispute resolution procedures that 

encourage the early and cost-effective resolution of disputes.  Court-annexed mediation, 
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sometimes with a judicial officer serving as the court-appointed mediator, is a common part of 

these local rules.   

In addition, many bankruptcy courts have established ways to work with the lawyers who 

practice there, including through court advisory committees, bar associations, and other means.  

The issues that arise in a bankruptcy court often reflect developments in the business and finance 

sector, and the court process is improved when there are opportunities for the stakeholders in the 

process to come together and learn from each other’s experience.   

Here again, the federal bankruptcy courts illustrate how a specialized unit within a court 

system has been designed to meet the particular needs of certain types of court proceedings, and 

these often include the restructuring and debt resolution of complex and multinational business 

entities.  The bankruptcy court functions as a separate unit within the federal district court 

system, with dedicated judges, court staff, training, and resources.  It addresses a specific 

caseload, defined by its relationship to a corporate or natural person that is a debtor in a 

bankruptcy case.  The bankruptcy court system has specialized rules and procedures that address 

comprehensively all aspects of the process, and at the local level, rules also provide for 

alternative dispute resolution pathways.  And just as the kinds of financial distress change over 

time, the bankruptcy process is able to evolve and adapt, through a collaboration among 

stakeholders including the judiciary, court administrative staff, and the lawyers who practice 

there.   

An English Example – the Commercial Court, Queen’s Bench Division, High Court of Justice 

It is worth noting that experience outside the United States confirms the possibilities of a 

dedicated court for the resolution of complex business disputes.  In England, the Commercial 

Court is a part of the Queen’s Bench Division of the High Court of Justice and hears 
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sophisticated business disputes.  It describes itself as more than 100 years old and the first of its 

kind in the world.  The Commercial Court consists of fourteen Justices, and limits the cases that 

it hears to “commercial claims.”  These matters are defined as “any claim arising out of the 

transaction of trade and commerce,” and they include: 

• Claims arising from a business document or contract; 

• Claims arising from the export or import of goods; 

• Claims arising from the carriage of goods by land, sea, air or pipeline; 

• Claims arising from the exploitation of oil and gas reserves or other natural resources; 

• Claims arising from insurance and re-insurance; 

• Claims arising from banking and financial services; 

• Claims arising from the operation of markets and exchanges; 

• Claims arising from the purchase and sale of commodities; 

• Claims arising from the construction of ships; 

• Claims arising from business agency; and 

• Claims relating to an arbitration demand or award. 

In 2015, the English Commercial Court established a Financial List as a specialized 

venue within the court for claims arising from complex financial transactions and instruments.  

The Financial List is presently comprised of some thirteen jurists drawn from the Chancery 

Division and the Queen’s Bench Commercial Division of the court, building on the expertise of 

both.   

As explained by the Lord Chief Justice in introducing this initiative, several reasons led 

to the introduction of the Financial List: 



12 
 

First, it will promote access to the courts and the expertise of trial judges, for 

market actors in an area that is of significant importance to the development of 

both the domestic economy, and to open markets internationally. 

 

Secondly, and particularly through the test case procedure, the Financial List will 

help to avoid costly and time consuming litigation, through providing a 

mechanism for authoritative guidance before disputes have arisen.  It thus helps to 

provide the necessary environment, identified by Adam Smith, for economic 

activity to thrive. 

 

Thirdly – and flowing from the first and second points – I hope that this initiative 

will promote the rule of law both nationally and internationally.  At the national 

level it does so for the reasons I have already outlined.  At the international level 

it does so through acting as a beacon.  The courts and the judiciary of this 

jurisdiction are widely respected throughout the world, for their expertise, 

knowledge of the markets, their incorruptibility and their independence. 

 

The new Financial List – embodying these virtues – will set an international 

benchmark.  The new list will not only encourage international litigants to 

continue to use our courts, the principles they embody and their jurisprudence, but 

in doing so they will help to raise standards.  Setting the bar high here will help to 

raise the bar high across the world. 

 

https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-

chancery-division/financial-list/history/    

These “Financial List claims” include: 

• Claims that principally relate to loans, project finance, banking transactions, derivates 

and complex financial products, financial benchmark, capital or currency controls, bank 

guarantees, bonds, debt securities, private equity deals, hedge fund disputes, sovereign 

debt, or clearing and settlement, and is for more than £50 million or equivalent; 

• Claims that require particular expertise in the financial markets; and  

• Claims that raise issues of general importance to the financial markets.  

Notably, the Financial List describes its strategy as “judge-led” in response to the 

“important public interest in the just resolution of commercial disputes” and the fact that 

“business is changing, rapidly, the world over.”  https://www.judiciary.uk/you-and-the-

https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/history/
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/history/
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-context/
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judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-

context/  It also describes a design “to respond to users” and “to ensure a business-relevant law” 

and notes that “markets are most efficient when their actors have mechanisms to resolve 

uncertainties quickly and definitively.”  https://www.judiciary.uk/you-and-the-judiciary/going-

to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-context/   

That is, and here again, the implementation by the English courts of the Commercial 

Court and the Financial List as a specialized venue within the court for claims arising from 

complex financial transactions and instruments illustrates how a specialized unit within the court 

system meets the particular needs of complex business and financial disputes.  In the case of the 

Financial List, the goal of raising standards both locally and across the world is explicitly 

recognized.  The Commercial Court and Financial List address a limited caseload, with 

limitations based on the amount in controversy and the nature of the claim, as well as the need 

for financial markets expertise.  And these forums seek to engage their stakeholders, including in 

business and financial markets, to continue to improve their dispute resolution processes.   

*                    *                    * 

In sum, the practical experience in the United States state and federal courts suggests that 

tools for success for a court to address sophisticated business and financial disputes, including 

investor disputes, include the designation of a specialized business dispute unit within the court 

system, with dedicated judges, court staff, training, and resources.   

They also include limitations on the jurisdiction of the court unit, that identify the types 

of cases to be heard, and that establish a jurisdictional limit as to the amount in controversy.  And 

they include the adoption and maintenance of the appropriate specialized rules and procedures, 

https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-context/
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-context/
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-context/
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-context/


14 
 

including for prompt and effective case management and resolution, including the possibility of 

specialized alternative dispute resolution processes.   

Finally, in order to assure continued success, the engagement of the full range of 

stakeholders, including corporate and in-house lawyers, judges, court staff, and others, in court 

advisory committees and other entities should be considered, because the requirements and 

expectations placed on such a court are likely to evolve at the speed of business – which, these 

days, is rather swift indeed. 
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Exhibit A 

Preamble to Rules of Practice for the Commercial Division 

 

Preamble 

Created in 1995, today’s Commercial Division of the New York State Supreme Court is an 

efficient, sophisticated, up‐to‐date court dealing with challenging commercial cases. From its 

inception, the Commercial Division has had as its primary goal the cost‐effective, predictable 

and fair adjudication of complex commercial cases. By virtue of its specialized subject matter 

jurisdiction, exceptional judicial expertise, rules and procedures dedicated to commercial 

practice, and commitment to high standards of attorney professionalism, the Division has 

established itself at the forefront of worldwide commercial litigation in the twenty-first century. 

(1) Jurisdiction and Judiciary 

The subject matter jurisdiction of the Commercial Division – including both substantial 

monetary thresholds and carefully chosen case types (see §202.70[a] and [b]) – is designed to 

ensure that it is the forum of resolution of the most complex and consequential commercial 

matters commenced in New York’s courts. Accordingly, the Division’s judges are chosen for 

their extensive experience in resolving sophisticated commercial disputes. Unlike jurists in other 

civil parts in New York’s court system, Commercial Division justices devote themselves almost 

exclusively to these complex commercial matters. 

(2) Rules and Procedures 

Since its inception, the Commercial Division has implemented rules, procedures and forms 

especially designed to address the unique problems of commercial practice. Such rules have 

addressed a wide range of matters such as proportionality in discovery, optional accelerated 

adjudication, robust expert disclosure, limits on depositions and interrogatories, streamlined 

privilege logs, special rules concerning entity depositions, model forms to facilitate discovery, 

expedited resolution of discovery disputes, simplification of bench trials, time limits on all trials, 

streamlined presentation of evidence at trials, and a strong commitment to early case disposition 

through the Division’s alternative dispute resolution program. Equally important, through the 

work of the Commercial Division Advisory Council – a committee of commercial practitioners, 

corporate in-house counsel and jurists devoted to the Division’s excellence – the Commercial 

Division has become a recognized leader in court system innovation, demonstrating an 

unparalleled creativity and flexibility in development of rules and practices. 

(3) The Commercial Division Bar 

Finally, the work of the Commercial Division has prospered through the strong cooperative spirit 

of the bar practicing before it. The subject matter jurisdiction of the court, the pace of high-stakes 

commercial practice, the sophistication of the judiciary and the specialized rules of the Division 

require that the practicing bar be held rigorously to a standard of commitment and 

professionalism of the highest caliber. For example, the failure to appear (or the appearance 

without proper preparation) at scheduled court dates, depositions or hearings is generally viewed 

as highly improper in the Commercial Division, and can readily result in the imposition of 

sanctions and penalties as permitted under statute and court rule (see, e.g., CPLR 3126; see also 
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22 NYCRR Part 130). At the same time, the Commercial Division’s judiciary is strongly 

committed to the ongoing development of New York’s commercial bar and, in that spirit, has 

instituted practices encouraging the participation of less experienced members of that bar in 

substantive and meaningful ways (including presentation of motions or examination of 

witnesses) in matters before it. In this manner, the Division seeks to ensure the continued 

development of the highest quality of commercial bar in New York State. 

(4) Conclusion 

“New York is the center of world commerce, the headquarters of international finance, the home 

of America’s leading businesses. As such, it strongly needs a modern, well-staffed, properly 

equipped forum for the swift, fair and expert resolution of significant commercial disputes.” In 

1995, those words introduced the New York State Bar Association’s report proposing the 

creation of the Commercial Division (N.Y. St. Bar Ass’n, A Commercial Court For New York 

[Jan. 1995]). Since then, they have served as the central rationale for the Division’s commitment 

to excellence in the administration of the rule of law in business in New York. The practice rules 

of the Commercial Division, set forth below, are a crucial component of that commitment, and 

are designed to be a dynamic counterpart to the innovative and efficient business practices which 

are so essential to the economic health of our State and nation. 

 



Complex Business Dispute Resolution: Judicial 
Policies and Procedures 

Introduction 

Various courts have established unique policies and procedures specifically catered towards the 
special needs and requirements of complex business disputes. Examples of such courts include 
the Commercial Division of the New York Supreme Court, U.S. Bankruptcy Court for the 
Eastern District of New York, the Commercial Court of the Queen’s Bench Division of the High 
Court of Justice, and the Singapore International Commercial Court. This source packet 
highlights the policies that promote the efficiency and efficacy of dispute resolution at these 
courts. For further information on a specific court, follow the links below.  

Contents of Packet 

I. New York Supreme Court, Commercial Division, 
http://ww2.nycourts.gov/courts/comdiv/index.shtml 

Section 202.70: Rules of the Commercial Division of the Supreme Court, 
http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70 

Report of the Office of Court Administration to the Chief Judge on the Commercial 
Division Focus Groups, http://ww2.nycourts.gov/sites/default/files/document/files/2018-
05/ComDivFocusGroupReport.pdf 

The Chief Judge’s Task Force on Commercial Litigation in the 21st Century, 
http://nysbar.com/blogs/nybusinesslitigation/ChiefJudgesTaskForceOnCommercialLitiga
tionInThe21stpdf2.pdf 

Rules and Procedures of the Alternative Dispute Resolution Program, 
http://ww2.nycourts.gov/courts/comdiv/ny/ADR_overview.shtml  

II. U.S. Bankruptcy Court, Eastern District of New York, 
https://www.nyeb.uscourts.gov/ 

Local Bankruptcy Rules for the Eastern District of New York, 
https://www.nyeb.uscourts.gov/local-bankruptcy-rules-united-states-bankruptcy-court-
eastern-district-new-york 

General Order No. 676, Adoption of Modified Loss Mitigation Program Procedures, 
https://www.nyeb.uscourts.gov/sites/nyeb/files/ord_676-with-procedures.pdf 

General Order No. 679, Procedural Guidelines for Communication and Cooperation 
Between Courts in Cross-Border Insolvency Matters, 
http://www.nysb.uscourts.gov/sites/default/files/Chapter15Guidelines.pdf 

http://ww2.nycourts.gov/courts/comdiv/index.shtml
http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70
http://ww2.nycourts.gov/sites/default/files/document/files/2018-05/ComDivFocusGroupReport.pdf
http://ww2.nycourts.gov/sites/default/files/document/files/2018-05/ComDivFocusGroupReport.pdf
http://nysbar.com/blogs/nybusinesslitigation/ChiefJudgesTaskForceOnCommercialLitigationInThe21stpdf2.pdf
http://nysbar.com/blogs/nybusinesslitigation/ChiefJudgesTaskForceOnCommercialLitigationInThe21stpdf2.pdf
http://ww2.nycourts.gov/courts/comdiv/ny/ADR_overview.shtml
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https://www.nyeb.uscourts.gov/local-bankruptcy-rules-united-states-bankruptcy-court-eastern-district-new-york
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https://www.nyeb.uscourts.gov/sites/nyeb/files/ord_676-with-procedures.pdf
http://www.nysb.uscourts.gov/sites/default/files/Chapter15Guidelines.pdf


III. The Commercial Court, Queen’s Bench Division, High Court of Justice, 
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/queens-
bench-division/courts-of-the-queens-bench-division/commercial-court/ 

Civil Procedure Rules, Part 58-59, https://www.justice.gov.uk/courts/procedure-
rules/civil/rules/part58 

The Commercial Court Report 2020-2021, https://www.judiciary.uk/wp-
content/uploads/2022/02/14.50_Commercial_Court_Annual_Report_2020_21_WEB.pdf 

The Commercial Court Guide, 11th Edition, https://www.judiciary.uk/wp-
content/uploads/2022/02/Commercial-Court-Guide-11th-edition.pdf 

IV. Singapore International Commercial Court, https://www.sicc.gov.sg/ 

Report of the SICC Committee, https://www.mlaw.gov.sg/files/Annex-A-SICC-
Committee-Report.pdf/ 

Singapore International Commercial Court Rules 2021, 
https://sso.agc.gov.sg/SL/SCJA1969-S924-2021?DocDate=20211202#top 

SICC Introduces Standalone SICC Rules 2021 To Incorporate International Best 
Practices an Facilitate International Dispute Resolution, 
https://www.judiciary.gov.sg/news-and-resources/news/news-details/media-release-
singapore-international-commercial-court-introduces-standalone-sicc-rules-2021-to-
incorporate-international-best-practices-and-facilitate-international-dispute-resolution 

SICC Procedural Guide, https://www.sicc.gov.sg/docs/default-source/legislation-rules-
pd/2021-12-21-sicc-procedural-guide-(wef-1apr2022)(clean).pdf 
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New York Supreme Court – Commercial Division 

Section 202.70: Rules of the Commercial Division of the Supreme Court, 
http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70 

Outlines the jurisdictional rules of the Commercial Division and provides background to 
the purpose of the court.  

Report of the Office of Court Administration to the Chief Judge on the Commercial Division 
Focus Groups, http://ww2.nycourts.gov/sites/default/files/document/files/2018-
05/ComDivFocusGroupReport.pdf 

Provides a history of the court, identifies unique features of the court to be exported to 
other parts of the court system, and recommends certain improvements to the court’s 
structure and procedures. 

The Chief Judge’s Task Force on Commercial Litigation in the 21st Century, 
http://nysbar.com/blogs/nybusinesslitigation/ChiefJudgesTaskForceOnCommercialLitigationInT
he21stpdf2.pdf 

Outlines the Chief Judge’s vision for how commercial disputes should be resolved in 
New York, including recommendations for how the Commercial Division can “better 
manage judicial resources, use non-judicial personnel and alternative dispute resolution, 
and engage more closely with the corporate academic community and the Bar to ensure 
that judges and court staff benefit from the most up-to-date independent perspectives and 
information.” 

Rules and Procedures of the Alternative Dispute Resolution Program, 
http://ww2.nycourts.gov/courts/comdiv/ny/ADR_overview.shtml  

Provides an overview of the Alternative Dispute Resolution Program, for which many 
commercial cases are eligible. Includes the program’s rules, procedures, and standards of 
conduct.  
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I
EXECUTIVE SUMMARY

The Commercial Division is functioning well and provides many practices and innovations worthy of

consideration for use in other parts of the New York State court system. That is the clear-cut conclu-

sion of this Report of the Office of Court Administration to the Chief Judge on the Commercial Division

Focus Groups.* 

The Focus Groups, conducted in five locations throughout the State between December 2005 and

February 2006, brought together current and retired judges, prominent commercial litigators and in-house

counsel of major corporations for a meaningful dialogue about the Commercial Division. Their discussions

generated a list of ideas that might work well elsewhere. This was not the only purpose of the Focus Groups.

Consistent with their charge, they also identified areas of the Commercial Division and commercial prac-

tice in New York State that could be improved. 

The Focus Groups additionally demonstrated that they are a good tool for the court system to gather

and analyze information. Thus, one recommendation of this Report is to expand the focus group informa-

tion-gathering model to other areas in the court system.  

The Focus Groups identified a dozen features of the Commercial Division that might be useful in

other courts, including:

require notice of applications for temporary restraining orders (“TROs”), except in extraordinary 

circumstances;

address electronic discovery issues at an early conference;

encourage judges to exercise discretion whether or not to stay discovery, in whole or in part, on

the making of a dispositive motion;

encourage more proactive involvement of judges in settlement and alternative dispute resolution

(“ADR”);

improve support for use of outside technology in courtrooms;

encourage proactive, hands on, but adaptable case management;

give courts discretion to require a statement of uncontroverted material facts in support of (or in

opposition to) a motion for summary judgment;

impose page limits on motion papers;

establish uniform rules for other courts;

increase the use of in limine motions;

increase the use of e-filing; and

require pre-motion conferences prior to the filing of discovery motions.

These twelve items are the subject of Part V of this Report. The Focus Groups’ ideas targeted more

specifically at improving the Commercial Division and commercial practice generally in New York State

are treated in Part VI of this Report. 

* For the preparation of this report we are especially grateful to Robert L. Haig, Esq. of Kelley Drye & Warren LLP, and Jeremy R. Feinberg,

Esq. and Gretchen Walsh, Esq. of the Office of Court Administration.
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II
A BRIEF HISTORY OF THE COMMERCIAL DIVISION

The Commercial Division evolved from an experiment that began on January 1, 1993, when four Justices

of the Supreme Court were assigned to hear commercial cases in New York County. Their courtrooms

were called Commercial Parts and the Justices were assigned cases involving contracts, corporations, insur-

ance, the Uniform Commercial Code, business torts, bank transactions, complex real estate matters and

other commercial law issues. 

This experiment involved significant collaboration between the Bench and Bar. Indeed, the idea

behind a permanent Commercial Division came from the State Bar Association’s Commercial and Federal

Litigation Section. Its comprehensive 1995 report studied the Commercial Parts initiative, deemed it high-

ly successful and recommended that it be institutionalized Statewide. The 1995 report advanced several

reasons supporting the creation of a separate division to handle commercial matters, including New York’s

role as a center of commerce, which the Section believed a commercial court would enhance, and the

unique attributes and complexity of commercial cases, which warrant specialized judicial treatment. Such

a court could combat a disturbing trend: businesses were increasingly resorting to other forums such as

Federal District Court, Delaware Chancery Court and private ADR methods to avoid what had been per-

ceived as New York’s overburdened state court system. 

In response to the 1995 report, Chief Judge Judith S. Kaye created the Commercial Courts Task Force,

co-chaired by Hon. E. Leo Milonas and Robert L. Haig, Esq., to examine the Section’s report and develop

a blueprint for its implementation. The Task Force called for establishing a Commercial Division of the

Supreme Court in areas of the State with significant commercial litigation. On November 6, 1995, the

Commercial Division officially opened its doors in New York and Monroe Counties. Since then, the

Division has expanded to Albany, Erie, Kings, Nassau, Queens, Suffolk and Westchester Counties, and

throughout the Seventh Judicial District. Current Justices of the Division are listed in Appendix A to this

Report. The Commercial Division Law Report, issued four times per year in hard copy and electronically

on the Commercial Division website, contains summaries of recent leading opinions of the Commercial

Division Justices. The Commercial Division website can be found at www.nycourts.gov/comdiv.

The State’s business community, the commercial bar as a whole, and the Commercial and Federal

Litigation Section in particular, have all responded enthusiastically to the Commercial Division. The

Section referred to the Division as “a case study in successful judicial administration.” Business and legal

publications throughout the United States have commented favorably on the Commercial Division. At the

time of its inception, the Wall Street Journal stated “[w]hile several other States have been pushing for trial

courts devoted exclusively to business litigation, New York is the first in which a general trial court has

implemented such a program.” The National Law Journal touted the Commercial Division Justices for their

rigorous management of cases through “rapid disposition of motion practice, realistic and practical sched-

uling, and [the early setting of] trial dates…to promote efficiency.” The Division has also received excel-

lent reviews from business leaders and groups like the New York State Business Council. For example, in

1999, Peter I. Bijur, Chairman of The Business Council of New York State, remarked “We have now gone

in four years’ time from a court system that often evoked frustration among businesses, to a business court

that is the envy of other states.”



Ten and a half years after formally opening its doors, the Commercial Division has improved all

aspects of commercial litigation, achieving several goals set by Chief Judge Kaye at the time of its creation:

providing litigants with a justice system commensurate with New York’s status as a world commercial and

finance center and its historical role as an innovator in commercial law; enhancing the State’s business cli-

mate; and creating a laboratory for new courtroom technologies and innovative practices that could be used

elsewhere in the court system.  All of the successes of the Commercial Division have led to a much greater

volume of cases. In 2005, there were an estimated 6,657 cases filed or brought in the Commercial Division

Statewide. That number grew nearly ten percent from an estimated 6,095 cases in 2004. Based on early

returns from the first half of 2006, it appears that a similar rate of growth can be expected for this year as

well. Further information about the Commercial Division as well as numerous other aspects of commercial

litigation in state courts is available in the comprehensive five volume treatise entitled Commercial

Litigation in New York State Courts, Second Edition (Robert L. Haig ed.) (West & New York County

Lawyers’ Association 2005). 

III
THE COMMERCIAL DIVISION FOCUS GROUP PROJECT

Acommon strategic planning tool in the private sector, focus groups are unusual in our court system.

Nonetheless, the Commercial Division Focus Groups were envisioned as a means of promoting can-

did dialogue among judges, lawyers and clients to generate new ideas, identify potential areas of improve-

ment, and assess application of “best practices” that have evolved in the Commercial Division to the court

system as a whole. 

The Focus Groups were structured to ensure that the discussions would remain on point and key sub-

jects would be addressed, while allowing for a range of views and frank discussion. Each session was lim-

ited to between twelve and eighteen participants, balanced among experienced litigators, in-house counsel

from major corporations, and active and retired judges. Invitations – sent by letter by Chief Administrative

Judge Jonathan Lippman – included a pre-set list of topics such as Commercial Division rules, the role of

the judge and court staff, ADR, technology and general performance evaluation. A sample invitation letter

is annexed as Appendix B, and the list of Focus Group topics is annexed as Appendix C. 

Each session was moderated by an experienced commercial litigator, Robert L. Haig, who in addition

to serving as Co-Chair of the Commercial Courts Task Force, has from the start had substantial involve-

ment in the expansion and refinement of the Commercial Division. Participants were assured that commen-

tary would be kept confidential; stenographic transcriptions of each Focus Group session referred to par-

ticipants by number, rather than name.

The Focus Groups took place in five locations over three months. The first two sessions were held in

December 2005 in New York and Nassau Counties. At the time, the Uniform Commercial Division Rules

(22 NYCRR 202.70) had not yet been adopted, and discussion included the varied practices that were in

effect at that time as well as the proposed uniform rules, which had already been the subject of public com-

ment. The new rules, effective in January 2006, provided fertile ground for discussion at the subsequent

sessions in Monroe in January, and in Albany and Onondaga Counties in February.  A copy of the Uniform
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Commercial Division Rules is annexed as Appendix D to this Report. 

Onondaga County, the only location that did not have a Commercial Division, was chosen because it

is a candidate for Commercial Division expansion. Indeed, as one attorney at the Onondaga Focus Group

recognized, the Fifth Judicial District is the only one with a major metropolitan area (Syracuse) without a

Commercial Division. Despite the presence of multiple Federal District and Magistrate Judges with court-

rooms and chambers in Syracuse, in-house litigation counsel from the area indicated that they would be

pleased to have a state court alternative for commercial disputes in Syracuse.

The use of the Focus Groups to gather feedback about the Commercial Division was a successful

experiment that bodes well for the model’s continued use throughout the court system. The Commercial

Division was envisioned as only the first of several areas in which frank discussion through Focus Groups

could lead to useful feedback. The New York court system had no past experience from which to draw upon

in designing and implementing this new means of research, however, leading to a number of concerns that

ultimately proved unfounded.  

One concern had been whether people would actually attend and participate. In fact, they did, taking

time out of their days, whether they were lawyers, clients or judges. Some even traveled substantial dis-

tances to participate in Focus Groups well outside their home counties. Including judges in the Focus

Groups raised two other concerns: would other participants be intimidated, and would judges dominate the

discussion? Neither concern proved to be a problem. All speakers appeared to be open and free with their

comments. The moderator kept discussion flowing, and no particular speaker or group of speakers domi-

nated. Another concern that did not materialize was that participants would simply air complaints rather

than provide constructive feedback and comments. Although participants had ample opportunity, they did

not criticize the Commercial Division significantly and their remarks were largely positive and construc-

tive.

Clearly, the court system should embrace focus groups as an information-gathering tool for use in

other areas.

IV
W H AT  T H E  F O C U S  G R O U P S  R EV E A L E D

Many common themes emerged. Chief among these was that the Commercial Division has achieved

a great deal of success and is viewed as a positive development in which the court system can and

should take pride. Among many illustrative comments is this one from a commercial litigator participant:

The only comment I would make is that, by and large, the members of the bar are very happy with the
commercial parts. I think, by and large, people are very happy and appreciate the fact that OCA did estab-
lish it…. But I think the certainty and the regularity have been a real incentive just to bring cases in the
Commercial Division. 



Indeed, enhanced predictability has made the Commercial Division a popular choice. As another com-

mercial litigator stated:

It’s two things. I think that, one, when you go in, the judges are going to be familiar with, say, the rules
regarding restrictive covenants so you’re not explaining something for the first time. 

I think the second thing is there is an expectation that the court is going to give you time, if you need it,
to sit down and hammer through, say, a contested TRO or something where the business is being jeop-
ardized. 

And so, while you can’t predict the result, you can at least say to the client, “I’m going to go in and I’ll
be able to present the information and we should get a reasonable result,” which is not necessarily the
case in an ordinary IAS part, where there are a million things going on. 

So, when I look at predictability, it’s that the judges are familiar with the general issues in commercial
practice and they will give you the time if you need it.

A senior in-house litigation counsel noted that the Commercial Division is particularly sensitive to the

difficulties of litigation involving business strategies, trade secrets and other confidential information,

which if made public could cause more difficulty than the underlying litigation itself:

The other factor that we appreciate in the Commercial Division is the appreciation or the perceived appre-
ciation from the judges in that area of the proprietary nature of some of the issues that may come up, and
there’s some concern that absent a Commercial Division that those issues may not be appreciated across
the board but particularly when you’re dealing with sensitive business strategy issues and those sort of
things that are not clearly IP issues but have some proprietary concerns that we want redacted from
records and such. 

Even participants who have taken a skeptical view of specialized courts had kind words for the

Commercial Division. As a former judge stated:

I have been opposed to specialized parts and specialized divisions as a matter of principle, because I real-
ly believe in the merger of the courts. But having said that I have to concede the Commercial Division
seems to be working well where we have it. I’m not sure it is exportable to the smaller counties, but it
certainly is working well where we have had it. So I have to put a little asterisk next to my “merge the
court” in those specialized courts for this court here.

The Focus Groups were seeking not only feedback on the Commercial Division as a whole but also

reaction to certain aspects of its operation and practice. The next section of this Report will address suc-

cesses identified as worthy of consideration for use in other areas of the court system. These are not ranked

in terms of priority or degree of consensus, because the participants were asked not to attempt any rank-

ings. The output from the Focus Groups is exactly what was hoped for: a list of good ideas that may bene-

fit other courts, judges, lawyers and litigants.

There seems to be no doubt that the recently adopted uniform rules will significantly change current

practice in the Commercial Division.  Indeed, much of the discussion in the final three Focus Groups cen-

tered on the new rules. Focus Group participants had many other suggestions as to how to improve the

Commercial Division, which are addressed in Part VI of this Report. 
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V
I DEAS FOR EXPORTATION TO OTH ER PARTS OF TH E COURT SYSTEM

A. Use of TROs on Notice Except in Extraordinary Circumstances
The Focus Groups overwhelmingly supported wider usage of the Commercial Division Rule requir-

ing notice to the adversary in applications seeking Temporary Restraining Orders, absent unusual circum-

stances. Although the Focus Groups generally did not “vote” on any of their suggestions, whenever the

moderator asked if there was anyone opposed to this proposition, no one dissented. 

Uniform Commercial Division Rule 20 requires that unless the moving party, “can demonstrate that

there will be significant prejudice by reason of giving notice,” applications for TROs should only be made

with notice to the adversary. As one upstate practitioner noted, the “significant prejudice” required would

be very rare, with the burden falling squarely on the moving party:

[O]ne, it is impractical because you just don’t have time. Literally, you just heard somebody is doing
something and you have to run and get the judge and you can’t take the time to try to track down the attor-
ney, which is a very small number of cases. Two, when you tell your adversary that you are going to do
something, your adversary takes the action in anticipation of the TRO. Other than those two circum-
stances, I can’t imagine a situation in which you shouldn’t give notice to your adversary. 

Although Uniform Commercial Division Rule 20 codifies the practice that has long existed in the

Commercial Division, and in many other courts, participants raised a variety of potential problems that

could ensue unless the practice was followed in all courts. Some noted that litigants might engage in forum

shopping, refuse to bring cases in the Commercial Division, or disguise commercial matters in the hope of

litigating in other courts where they could seek TROs without notice. 

Another major concern was incongruous results in the granting and denial of TROs. Participants

shared “war stories” of different judges treating multiple TRO applications in the same case inconsistently

and of procedural “nightmares” in which one losing party appealed and another losing party instead sought

relief in the court that issued the TRO. These problems, it was agreed, could be avoided if TROs normally

would be available only on notice, allowing the parties and the court to coordinate.

Requiring notice to the adversary on TRO applications would also have some positive side effects

according to the Focus Groups. Several judges, relying on their experience, recognized that requiring notice

might obviate the need for the TRO entirely. Appearing in chambers and working with the court, the par-

ties might be able to resolve their differences sufficiently by stipulation and prepare for a preliminary

injunction hearing. Another participant commented that requiring notice in all but the rarest of cases not

only fosters fairness but also helps speed resolutions:

That is particularly of interest to the business person who wants to get to the business courts, as some of
our clients call it, because they believe they’re going to get a more expeditious resolution, when we spend
the first month and a half of the case dealing with whether or not notice should have been given or
shouldn’t have been given up to the Appellate Division, back down to the trial Court. Notice is fairness.

Accordingly, the Focus Groups’ loud and clear recommendation is to export the requirement of notice

for TRO applications to the rest of the New York court system.



B. Address Electronic Discovery Issues Before They Become Problems
The Focus Groups revealed that issues of electronic discovery are emerging throughout New York

State courts, and in the Commercial Division in particular. Some jurisdictions have thus far had relatively

little experience with electronic discovery, while others have seen electronic discovery issues become so

hotly contested that they overshadow the entire case. That range of experience did not prevent the Focus

Groups from reaching a general consensus that electronic discovery issues were only going to grow in mag-

nitude and frequency and that they were not going to go away any time soon. Participants recognized that

“everybody has a computer,” that there has been “an exponential explosion of evidentiary material,” and

that there is a “delicious and wonderful feeling” to be able to get damning evidence from a computer that

might otherwise not have been available. As one senior litigator from New York County lamented:

It is going to affect every one of the rules. It is going to affect how you litigate and whether you can lit-
igate any complex litigation; and, of course, it starts with the question of how do you handle discovery
and then the next question is if you ever get [through] discovery, how do you handle trials.

In an attempt to address this powerful new force in litigation, Uniform Commercial Division Rule 8(b)

requires the parties to consult about nine enumerated electronic discovery issues in advance of the prelim-

inary conference, and then address them with the court at that conference. Even at Focus Group sessions

preceding promulgation of Uniform Commercial Division Rule 8(b), participants generally favored its

approach. They suggested that although some types of cases (e.g., automobile accidents and medical mal-

practice) might not present the same magnitude of electronic discovery issues as commercial cases, it

would be worth considering sharing this practice with other courts (particularly in those counties without

Commercial Divisions, but with equally complex cases). 

Those preliminary conferences can head off many electronic discovery issues. Spoliation motions

have become tactical weapons in litigation, and electronic discovery a “gotcha game,” where litigators are

sometimes more interested in obtaining adverse inference instructions than in obtaining the documents

demanded by their discovery requests. As participants noted, those scenarios can be minimized through

preliminary conferences when the court can also address any unfair financial burdens of electronic discov-

ery or even stay discovery (as discussed in the next section) pending a dispositive motion.

Although some participants were concerned that addressing electronic discovery issues at an initial

conference risked filling every case with battles over electronic evidence, the consensus was that these

issues were likely to arise anyway, with more disruptive effects, later in the litigation. The view was that

the disruptions could be minimized if the parties and the court worked to resolve them early in the case.

The rationale for addressing electronic discovery up front was neatly summarized by one upstate

Commercial Division Justice, who commented:

I guess it’s here to stay and we are going to have to learn to deal with it and that’s the way it is, and all of
us judges are going to have to accommodate ourselves to it and everybody else. Electronic life is a fun-
damental reality and we have to learn to deal with it.

Using the preliminary conference to address electronic discovery issues is one way to “learn to deal

with it.” It should be among the Commercial Division practices considered for use elsewhere in the New

York courts, particularly as these issues inevitably continue to grow in size and frequency.
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C. Issue Stays of Discovery Upon Dispositive Motions on a Case-By-Case Basis
The effect of a dispositive motion on discovery also generated substantial discussion. Three different

rules have existed in New York, along with a multitude of judicial opinions about them, many of which were

addressed in the Focus Group sessions. Pursuant to CPLR 3214(b), discovery is stayed pending resolution

of a dispositive motion “unless the court orders otherwise.” Until recently, a rule of some downstate

Division Justices had the practical effect of creating the opposite presumption – that discovery is not stayed

“unless the Justice directs.” Uniform Commercial Division Rule 11(d) eliminates any presumption and pro-

vides that the Justice has discretion in each case whether or not discovery should go forward.

With that backdrop, the participants recognized that a party’s role as plaintiff or defendant would like-

ly control its view of the stay. Plaintiffs seeking to get to trial as quickly as possible or gain settlement lever-

age would generally oppose the stay, while defense counsel, seeking to dispose of meritless or flawed cases

as inexpensively as possible, would want the stay. Several participants commented that with the rising costs

and burdens of electronic discovery, even a stay of only that type of disclosure could be of substantial ben-

efit. As one practitioner explained:

I’ll say it, for the people who we are representing, our customers, who say they want to get to a court-
house where they believe there will be an ability to resolve the case across the courtroom table as though
it was right across the board room table. That’s the atmosphere we need to create. And I believe by stay-
ing discovery while the motion is pending, saving the business person money, and having the opportuni-
ty for the business person to see what the other side has to say about their case…will help us resolve the
case.

Participants also recognized that different cases have different needs. To some upstate practitioners,

stays should usually be ordered as they allow cases to “take a breath” and prevent disproportionate amounts

of money from being spent by clients up front, especially in cases involving questionable merits. Due to

the more limited litigation budgets of smaller corporations, practitioners expressed the concern that allow-

ing discovery to proceed could have the detrimental effect of extracting premature settlements (or abandon-

ment of otherwise viable cases) simply to avoid the huge expense associated with discovery. In contrast,

other practitioners and judges recognized that limited discovery could be quite useful in some cases even

with a motion pending. If there are questions of witness availability, or other evidence where timing is

important, the court should have the ability to stay some, but not all, discovery. Similarly, if focused dis-

covery would help resolve a pending motion, it should take place.

The consensus favored a case-by-case approach on stays. As one Division Justice stated:

What concerns me about the stay of discovery is sometimes it’s a very tactical motion to do just that, stay
discovery. Not because you really think you have the likelihood of success on the merits. So having the
discretion to evaluate that case and deal with that case appropriately I think would be very useful.

The Division Justices who addressed this approach commented that they believed it would not be dif-

ficult, from reading the motion papers and hearing argument, to determine whether and to what extent a

stay should issue. Participants generally felt that getting the court involved, through early discussions of the

motion and a potential stay, might have the additional benefit of helping the court resolve the motion faster

(obviating the need for a stay), or establishing protocols to help the court and the parties jointly manage the

case more efficiently if it proceeds.

Thus, participants were generally of the view that judges in other New York courts should be encour-
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aged to exercise their discretion to decide whether or not to allow a stay upon a dispositive motion.

Nevertheless, participants also noted two issues that should be weighed. First, although not inconsistent

with CPLR 3214(b), which allows the court to direct that there shall be no stay, it may be necessary to con-

sider legislative action to implement the discretionary rule on a broader basis. Second, participants recog-

nized that deciding stays on a case-by-case basis places an added burden on the courts’ already congested

dockets.

D. Proactive Involvement of Judges in Settlement and Creative Use of ADR 
Discussion of settlement approaches and ADR practices in the Commercial Division generated some

particularly innovative ideas. Litigators and in-house counsel who spoke about settlement, although quite

complimentary of the Commercial Division’s ability to resolve matters, were eager to have the Justices

more involved in settlement negotiations. They routinely commented that judicial involvement can make a

huge difference in resolving matters or, at a minimum, precipitate further meaningful discussions between

the parties that ultimately leads to settlement. For example, at the New York County Focus Group, an in-

house counsel commented:

Any time a judge will get involved, where we think a settlement makes sense and we get the help, we can
usually settle it. It’s an enormous savings for us, because when I was in private practice, I liked to liti-
gate. When I went “in house,” we’re a back office expense and it makes no sense if you can be business-
like. Also, plaintiff’s counsel needs to feel that a judge has said what they did is reasonable, because they
are worried about malpractice or they are worried about not being tough. And if the judge actually says
that your case is not meritorious, or this part of it is not meritorious, or they say that “this witness is going
to kill you,” that actually makes a huge impact.

Although all of the Division Justices were willing to help settle matters, several expressed some con-

cern that it might not be appropriate for the court to handle settlement talks in cases involving a bench trial.

As one Justice explained: 

The first problem is that the judge says things in the course of the settlement discussion that may give
the litigants a view of what the judge’s thinking is, and that’s not appropriate until you’ve heard all the
case. I think that’s wrong.

You may say something that you might change your mind about, and that might influence the outcome
of the settlement negotiations, and that’s not fair. 

The second is that I’m trying a case in which there are different amounts involved and people make
offers, and I have to determine what is a fair amount of compensation in a particular case. I’ve now deter-
mined what the defendant is prepared to pay. I’m certainly not going to – the tendency is that I’m not
going to find less than that amount.

The participants also identified a related problem: although consent of the parties and their lawyers

could cure much of the perceived difficulties in matters to be tried by the court, obtaining that consent

could be “illusory.” Lawyers might be reluctant to tell a judge that they do not want him or her to handle

settlement talks, rendering their consent less than meaningful.

Recognizing that different judges might have different comfort levels, and indeed different levels of

success in settling cases, the Focus Groups addressed other approaches of the Commercial Division that

could be adapted and used in other New York courts. First, the courts could use a consent form for parties

to prepare should they wish, at any time, to have the judge who is to preside over a bench trial oversee and
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direct settlement talks. The judge would not need to ask for consent, and the parties could approve the judi-

cial involvement without the risk of feeling pressured to do so. The consent form could also ensure that the

parties would not use the judge’s involvement in settlement as the basis for a later recusal motion.

Second, participants commented that additional resources should be available to judges in settling

cases, such as other judicial or quasi-judicial officers or alternative dispute resolution methods. The

Commercial Division has used such resources to varying degrees throughout the State. Although Division

Justices had varying views of the effectiveness of each of those options, they generally agreed that being

able to use any of them in a specific case would help. The Focus Groups agreed that individual cases might

be more or less susceptible to resolution through various different means, but that having court attorney

referees, Judicial Hearing Officers, lists of neutrals or even other judges from the same court available for

referral, could make a big difference.

Third, the Focus Groups noted with approval the new Uniform Commercial Division Rule 3, permit-

ting Justices to order that the parties attend free mediation through a court referral. The genesis of this rule

was the ADR program implemented in New York County where Division Justices have had the ability to

send cases to uncompensated mediators for the purpose of resolving all or some of the issues presented.

These mediators are lawyers who have attended training sessions focused on mediating commercial mat-

ters and who have agreed to volunteer their time to mediate Commercial Division cases. The new Uniform

Commercial Division Rule 3 provided a framework for discussion. Those in the New York County Focus

Group, where the essence of the rule had been in practice for a long time, gave their practical views and

suggestions on how other counties with Commercial Divisions, and indeed other courts, might take advan-

tage of similar practices. Those participants in other Focus Groups, applauding the new rule, offered their

respective experiences with ADR outside the New York courts, and offered similarly helpful suggestions

on how to make use of this good idea such as (1) avoiding interruptions during mediation since there is a

natural momentum that is lost if the parties are free to leave before the matter has been resolved, (2) requir-

ing that the corporate executive responsible for approving the legal bills be present at the mediation, and

(3) setting the proper mindset for the parties to a mediation (i.e., each party should be prepared to make a

major move and avoid trying to convince the other side of the weaknesses in its case). 

Participants acknowledged that many cases, with the right mediator and involvement of the decision-

making parties, could reach settlement quickly and effectively through mediation. For example, one in-

house counsel at the New York County Focus Group commented “I believe if mediation is orderly and the

discussion process begins early, we are more likely ultimately to get a settlement.” He also commented that

even failed mediations were a good thing because they “began the process.” Other participants echoed this

sentiment by stating that even if the matters did not settle immediately, mediation could open a fruitful dia-

logue between business people on each side.

With regard to timing, in response to a Division Justice’s comment that he relies on counsel to advise

him whether mediation would be most appropriate before or after discovery, an in-house counsel quipped:

The only thing I would say…is that I wouldn’t assume that outside lawyers are giving you fully accurate
answers to those questions. I think if you talk to some of us on this side of the table, you would find that,
as a general matter, we’re ready sooner than the lawyers are. 

The Focus Groups’ approval of the new rule, however, was tempered by a recognition that mediation

should not be forced on parties who are not ready. Some participants complained that even preparing for
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mediation in a large complex matter could be costly. Others, including one participant who regularly serves

as a mediator, noted that the process simply does not work if the parties are not willing to engage in the

effort in good faith:

People who have mediated I’m sure say the same thing that I have in the opening conference. I make it
very clear that both sides are there with the idea of actively participating in settlement discussions and
working with the mediator with the purpose of resolving the dispute. If they aren’t, we might as well quit
right now, go home. Because I’m not going to go any farther because you can’t — you cannot force peo-
ple into mediation. So I think compulsory mediation, basically, is difficult.

Other useful comments emanating from the discussions included providing consistently “user-

friendly” mediator lists that would include, in addition to the mediators’ names in alphabetical order,

detailed information concerning the mediators’ backgrounds (e.g., admissions, education and professional

experience) and permitting the parties to choose their mediator rather than having one selected for them by

the judge. Some proposed encouraging the parties to agree in advance that after a certain time period of

volunteer mediation, the parties will share the expense of compensating the mediator should they wish to

continue the process. Additional suggestions included developing an anonymous method for parties to

declare their desire to participate in mediation so that they do not appear weak in open court; limiting

mandatory mediation to certain types of cases (e.g., promissory notes) or monetary limits (e.g., cases

involving ad damnum clauses of $ X or less); and calling on the Bar to provide feedback on their experi-

ences with the mediators so that ineffective mediators are taken off the list. 

Expansion of the Commercial Division’s settlement practices and ADR methods to other parts of the

court system should bear these suggestions in mind.

E. Support the Use of Technology at Trial
The complex trials that have taken place in the Commercial Division have led to technological inno-

vations as well. The establishment of Courtroom 2000 in New York County (later named the “Courtroom

of the Future”) allowed jurors to view documents on individual monitors and provided a degree of techno-

logical support then unparalleled in the New York courts. Use of the Courtroom’s technology has decreased,

however, in favor of litigants using their own technology and support teams. 

The Focus Groups’ discussions left no doubt that supporting litigants’ use of technology at trial, and

particularly a jury trial, was favored and should be considered for use outside the Commercial Division.

Many participants related “war stories” about how trials could never have succeeded without the use of

technology. As one practitioner noted:

You don’t need paper. In a commercial case it is death to have jurors try to read seven pieces of corre-
spondence and put it up on the screen. So I think as a goal for our Division would be to look for those
techniques which make it easier for those cases.

Being able to use PowerPoint presentations (which one upstate participant called “the toy of the pres-

ent”), or employing large screens to place highlighted portions of key documents before the trier of fact,

seems to make a big difference. Some participants suggested that the court decide in the early conferences

whether use of technology at trial should be mandatory. In smaller cases, involving fewer documents, tech-

nology might still be helpful: having a large screen in the courtroom to display documents or play back por-

tions of deposition videos could be of great benefit. 
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Focus Group participants were concerned, however, that the parties work together and not choose tech-

nological trial support vendors using conflicting systems. The immense benefits of avoiding a paper trial

can quickly diminish if the court is required, at the eleventh hour, to resolve disputes about logistical issues

in these situations. One possible solution is to have the parties choose their vendors and then have the ven-

dors jointly select a third party to provide equipment they can all use.

F. Proactive, Hands On, But Adaptable Case Management
One of the hallmarks of the Commercial Division has been the involvement of the Justices in shaping

the cases before them from the beginning. Through the use of proactive, hands on, adaptable case manage-

ment, the Commercial Division has left litigants and their lawyers with a sense that they have had their day

in court, and that they have received the judicial attention their matters needed. 

Focus Group participants recognized that not every case in the New York state courts needs this degree

of judicial involvement, and not every court within the system has the resources to provide it. But there was

consensus that spending time at the beginning of a case, setting ground rules, demonstrating interest and

energy in resolving a dispute, could pay great dividends for the parties and the court later in the case. There

was also a strong consensus that certain aspects of the Commercial Division’s flexible and adaptable

approach ought to be emphasized, if this approach were to be shared with other parts of the court system.

First, participants noted that it is very important to allow lawyers to work together and agree on real-

istic deadlines for discovery, motion practice and other scheduling matters. If the court interferes with the

lawyers’ agreed-to reasonable timetables, hoping to move the case faster, the case can become overly com-

pressed, making it even more expensive and difficult to litigate efficiently. As one lawyer explained, con-

trasting the Commercial Division with the “rocket docket” in the Eastern District of Virginia:

I think the [Commercial Division] does a great job. There are some cases in the federal court in Virginia
and I think it is a waste of money. The schedules are so tight they don’t leave time for reflection or time
for consideration. They don’t leave time for settlement discussion. I think this court has it mixed pretty
right.

Although the participants did not want their cases moved too quickly, they also did not want them to

languish. Some judges and lawyers contrasted Commercial Division matters with cases that might never

move forward without court involvement. Other participants lamented what happens when a case has a

“hiatus.” The lawyers, no longer focusing on the matter due to the lack of realistic deadlines they know will

be enforced, have to “relearn” the matter quickly, often inefficiently and at great expense, once it restarts.

Courts should do what they can to prevent such lulls.

Finally, a number of participants spoke about how useful telephone conferences could be. Division

Justices observed that it is simply more cost-effective and efficient for certain conferences to be conduct-

ed by telephone rather than in person. This could help combat the inevitable delays in calendar calls, and

attendant time waiting in courtrooms. Practitioners – particularly in upstate New York where some have 

significant travel burdens to reach the court – agreed that being able to “appear” by telephone would be

beneficial.

G. Optional Statements of Material Fact on Summary Judgment Motions
New Uniform Commercial Division Rule 19-a permits, but does not require, Division Justices to
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direct attorneys filing a motion for summary judgment to provide a “short and concise statement, in num-

bered paragraphs, of the material facts as to which the moving party contends that there is no genuine issue

to be tried.” The other party has the opportunity to submit a corresponding statement demonstrating how

and why there are issues of fact that should lead to denial of the motion. When such statements of materi-

al fact (“SMF”) are used, each side is to include citations to evidentiary materials that support (or counter)

the assertions that the facts are undisputed. 

Participants expressed a wide range of views about the use of SMFs. The general consensus support-

ed the rule’s making SMFs permissive rather than mandatory. Some recognized that not every case, and not

every Division Justice, would benefit from using SMFs. There was recognition that SMFs are useful if the

parties coordinate with each other, perhaps after a conference with the court. If they follow the same for-

mat in preparing their papers and ensure that supporting evidence is properly cited, SMFs can be a cost-

and time-saving benefit, that can aid in analyzing complex factual matters. Additionally, as one judicial par-

ticipant noted, an SMF can also force the attorneys to focus on issues, earlier in the case, that they might

not ordinarily focus on until later, if at all.

The biggest benefit, however, may be to the clients whose interests are most directly affected by

Commercial Division litigation. As one practitioner noted:

And our customers, the people to whom we provide the service, they all say that to me “I thought you
said summary judgment, you’d narrow the proof, and I cannot figure out what this guy’s saying about my
case.” But if there was a statement of uncontested material facts to which the other side must deny and
then provide the contrary statement of facts, that would go a long way to assist in the adjudication of jus-
tice and satisfy the folks we serve. 

The Focus Groups also identified a number of reasons why the court should retain discretion not to

use SMFs in a given case. Certain matters, as some judges noted, are simple enough that good questioning

at oral argument can get to the heart of the issues without the need for added papers, time or expense. In

other matters, where the parties have disparate resources, one party could misuse the SMF to force the other

side to respond, paragraph by paragraph, to an unwieldy and lengthy SMF. And in some matters where the

attorneys are already quite good at focusing their arguments and engaging each other (and the court) in

their briefing, this added tool would not have the same benefit.

For all of these reasons, participants thought it was appropriate to consider SMFs in other parts of the

court system, so long as the court has discretion to decide whether they are appropriate in a given case.

H. Require Page Limitations on Motion Papers
Another common theme of discussion in the Focus Groups was that finding ways to decrease the mas-

sive mountain of motion papers that passes through the Commercial Division would be a good thing. That

volume of paper overburdens judicial resources and only underscores the benefit of new Uniform

Commercial Division Rule 17, limiting main and reply briefs to 25 and 15 pages respectively, and affidavits

to 25 pages. 

Focus Group participants generally favored exporting this simple rule outside the Commercial Division,

with two caveats. Among the benefits of the rule, participants commented that limitations protect judges and

their staffs from loquacious litigants and unwieldy legal arguments and force attorneys to be more concise

in their positions. As one Justice noted, if coupled with statements of material facts, attorneys could remove

most or all of the facts from their briefs and use the saved space for additional legal arguments.
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Participants did warn, however, of a potential risk of “sideshow” litigation over the length of briefs. A

motion to strike the brief or affidavit for exceeding or circumventing space limitations could require more

time and effort than would be saved by a shorter document. At a minimum, there might be an increase in

applications seeking (and opposing) court approval to exceed the page limit. Elsewhere, a practitioner

noted that pro se litigants present special problems for this type of rule since they may need greater lati-

tude in presenting their arguments to the court.

Any consideration of page limits should keep these concerns in mind.

I. Use Uniform Rules to Enhance Predictability and Transparency
Particularly in those Focus Group sessions occurring after the January 17, 2006 adoption of the

Uniform Commercial Division Rules, many participants weighed in on whether similar statewide uniform

rules would be appropriate for other areas of the court system. It became clear that because of the nuances

of practice in different geographic areas of the State not every rule can or should be uniform.

Nonetheless, the general consensus favored uniform rules. Some practitioners and in-house lawyers

noted that attorneys should not have to relearn the rules applicable to each court where they practice. The

resulting inefficiency, both in attorney time and client money, of having to adjust to each court’s specific

guidelines, could easily be avoided if uniform rules were established across types of courts to simplify

practice in those forums. One Division Justice pointed out that uniformity – in instances where recusal of

a Division Justice is necessary – makes clear that the rules of litigation are not going to drastically change

because the case is being reassigned to another judge who does not ordinarily sit in the Commercial

Division:

[I]f the case is assigned to another jurist in [my] county, will the commercial rules apply? It was impor-
tant to the practitioner to know that the commercial rules would apply in a case that was going to be trans-
ferred out of my part to another jurist because of recusal. That tells me that the bar can work with the
rules, wants to work with the rules and wants to make sure when they litigate a case that those rules are
going to be complied with no matter what jurist is handling the case. I thought that was a significant plus
for the rules that we have in place.

Practitioners did offer a pair of caveats about adopting additional uniform rules, which are instructive,

however. First, participants recognized that uniformity is particularly helpful because everyone knows

where to find uniform rules. Thus, a uniform format would be a potential first step. Commenting on how

easy it is to find the uniform rules, another practitioner stated:

What I think the advantage is, as I look at these rules, is that if somebody needed to look them up, they
would know where to find them. Where for the rest of the practice throughout the districts if you tried to
look at the uniform rules in one district, summary judgment motions may be in 200, another one they
might be under 540 so I guess you want uniform format of the rules….

But as one upstate practitioner noted, uniformity only works if all of the courts operating under the uniform

rules embrace them:

[U]niformity and uniform rules means uniform across the state. And if the court system can do anything
to help the practitioner it would be to make sure that all the judges understand that uniform means uni-
form and that no one should have their own individual rules, to trump the uniform rules. 
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J. Increase Use of In Limine Motions
Perhaps more than any other trial court in New York, the Commercial Division receives in limine

motions in which lawyers attempt to persuade the court to rule in advance of trial on evidence, expert wit-

nesses and, in some matters, even theories of the case. There seem to be substantial reason, based on the dis-

cussions of the Focus Groups, why in limine motions should be encouraged throughout the New York courts. 

Among other benefits, participants noted that judges appreciate the opportunity to resolve evidentiary

issues before trial, rather than in the midst of testimony. This, of course, allows the court to give thought-

ful consideration to the issues presented and, in a jury trial, prevents delay and waste of jurors’ time. Other

participants cited the potential benefit that resolving in limine motions early could have in aiding case res-

olution. Particularly under Uniform Commercial Division Rule 27, requiring in limine motions to be made

at least 10 days in advance of the pre-trial conference, a court’s ruling on a disputed evidentiary matter

could, in appropriate cases, foster case resolution (or at least additional settlement talks). At a minimum,

as still other participants noted, early resolution of in limine motions saves the court, lawyers and litigants

time and resources, to the extent the motions can clarify (if not minimize) the dimensions of the case, and

the need for proof.

K. Increase Use of E-Filing
The use of Filing By Electronic Means (or e-filing), has become a staple of Federal practice. New York

State also has an e-filing program in the Commercial Division (as well as certain other types of matters) in

selected counties throughout the State. Within the Focus Groups opinions differed on the use of e-filing in

the Commercial Division and its potential expansion. Just as there were impassioned pleas not to make e-

filing mandatory (as it is in Federal courts), there were practitioners who recognized that it needs to have

a place in the court system. As one upstate lawyer remarked: 

The whole idea of New York as being the world’s center of litigation, means we have to get with it. As
attorneys get used to making the filings in federal court and as all other things get done electronically in
the commercial world, you just can’t justify not doing it if you are the world center of commercial litiga-
tion. You just can’t justify it. It is a ridiculous anachronism. We might as well wear wigs.

In support of e-filing, participants from both the Bench and Bar cited the ease of handling materials

containing trade secrets or other confidential information. They also noted that e-filing could spare attor-

neys the time and effort, and their clients the cost, of having to re-submit prior pleadings from the case ref-

erenced in later motion papers. Attorneys and clients who e-file would have the added benefit of easier

tracking of court filings and case progress through the program’s computerized docketing system.

Conversely, some participants raised concerns about the inability, or unwillingness, of practition-

ers to rely on computers to file papers. Some noted that small firm or solo practitioners, or those who are

not computer savvy, would be at a distinct disadvantage to the extent that e-filings received preferential

treatment, or were otherwise encouraged by the court. Others commented that if e-filing extended the dead-

line for filing papers from the close of business (i.e., while the courthouse was open), until midnight of that

day (i.e., before the computer’s time stamp changed to the next day), there would be potential for abuse.

Attorneys would have to check for notification from the e-filing system well after normal business hours

to see whether their adversary’s papers had been filed and determine what response, if any, would be 

needed.

REPORT OF THE OFFICE OF COURT ADMINISTRATION to the CHIEF JUDGE on the COMMERCIAL DIVISION FOCUS GROUPS 17



On balance, the Focus Groups suggested that e-filing be expanded, so long as it is not made manda-

tory and those concerns are kept in mind. At a minimum, legislative action will be necessary to make this

a system-wide reality. Those cautioning against a rapid expansion also noted the need for additional train-

ing and lawyer assistance.

L. Pre-Motion Conferences for Discovery Motions
Among the most active and vigorous discussion in the Focus Groups was over new Uniform

Commercial Division Rule 24, which generally requires parties seeking to make certain motions to file a

two-page letter in support of a proposed motion or cross-motion, followed by a telephone or in-court con-

ference with the judge. One of the benefits of this rule is to clarify or narrow the issues involved in the

motion or, in appropriate cases, obviate the need for the motion, by addressing the merits and possibly nar-

rowing the issues to be briefed. Although the rule was not promulgated to stop parties from making motions

but instead to help the court control its docket and work with the attorneys to avoid unnecessary motions,

numerous participants in the Focus Groups expressed concern over the new Rule’s potential effects. 

In some Focus Groups, judicial participants commented that, no matter how gently the court might

suggest that a lawyer reconsider the merits of a proposed motion, the court could be perceived as signaling

how the motion would be received (i.e., an automatic denial regardless of the motion’s merits). Numerous

participants identified the added cost of pre-motion practice as an unfair burden on lawyers and clients.

Practitioners noted that in smaller counties, with fewer judges and lawyers, reputation was a more effective

deterrent to frivolous or wasteful motion practice than any pre-motion letter or conference. Finally, partic-

ipants cited concerns about revealing their theory of the motion in advance, either causing the court to pre-

judge the issues on an incomplete record, or divulging more to their adversary than they would otherwise

wish.

Time will tell what impact the rule will have on statewide practice. Participants generally expressed

the view that, due to the experience of the Commercial Division judges and the complexity of the cases,

the rule is more beneficial in the Division than elsewhere. Participants were virtually unanimous in sug-

gesting that a Rule 24-like procedure, both in the Commercial Division and elsewhere, would be an effec-

tive way to limit the number of discovery motions. Even those expressing doubts about Rule 24 were sup-

portive of its use in the discovery context. As one upstate participant noted:

Discovery is different. Let me be clear on that. I am very much in favor of eliminating discovery motions
altogether. I mean, I think the idea of writing a letter and asking for a conference with the Court on the
discovery issue is the way to go because we waste way too much time on motions to compel.

Indeed, judicial participants said that the courts would benefit from a rule that would help curtail dis-

covery motions, which are often counterproductive. One Division Justice said:

They’re very hard to decide on papers, because I’m going to boil it down to, I ask them for everything,
they gave me nothing, we gave them everything they asked for. And that’s not what we get. But for us to
go through it and figure out exactly what it is will take hours or days, whereas I can say to counsel, refine
it down, tell me what’s missing, in a conversation. We can get through that far more quickly than if I sit
there with the motion, the opposition, the reply, and I try and figure out what is it this interrogatory…
that’s why we would prefer to have the opportunity to deal with those discovery issues. And a lot of times
the solution is not going to be the request or the opposition, it’s going to be the middle ground that, you
know, through the conversation we figured out.

18 THE COMMERCIAL DIVIS ION of  the SUPREME COURT of  the STATE of NEW YORK 



A few participants noted that some counties, some parts and even some courts might lack sufficient

support resources to successfully implement a rule like Uniform Commercial Division Rule 24 for discov-

ery motions. Others noted that whatever the temporary strain on resources the rule would create, this bur-

den would be easily outweighed by the ultimate time savings court staff would achieve through reduction

of unnecessary motions.

VI
T H E  F O C U S  G R O U P S ’ R E CO M M E N DAT I O N S  F O R  T H E

CO M M E R C I A L  D I V I S I O N

One of the goals of the Focus Groups was to identify those areas of the Commercial Division’s prac-

tices and procedures that might be exported for use elsewhere within the court system – the preced-

ing sections identify many possible candidates. Another purpose of the Focus Groups was development of

ideas for improvement of the Commercial Division itself, to which this Report next turns. 

The newly-adopted Uniform Commercial Division Rules significantly changed practice within the

Commercial Division and were themselves the subject of extensive discussion before they were adopted.

The new rules ensure consistency regarding rules of practice throughout the State.  They address key

aspects of commercial litigation, including motion practice, electronic discovery, pre-trial conferences,

temporary restraining orders and trial scheduling. They also delineate definitive requirements governing

the cases that may be heard in the Commercial Division, including monetary thresholds throughout the

State. While the new rules also generated substantial discussion within the Focus Groups, the suggestions

below are independent of them. Needless to say, these suggestions for change within the Commercial

Division may themselves also be candidates for later expansion to other areas of the New York State courts.

A. Permit Expert Discovery
In discussions about the costs and benefits of bringing and defending actions in the Commercial

Division, the Federal courts or elsewhere, commercial litigators and in-house counsel consistently

described their decision-making process as a balancing test. Some viewed the availability of interlocutory

appeals in New York, and therefore the ability to appeal an adverse summary judgment or other ruling

immediately, as a strong reason to choose the Commercial Division. Indeed, one practitioner referred to this

as “one of [New York’s] biggest attractions.” On the other hand, several participants cited the lack of expert

discovery as a reason to use other forums. Some practitioners commented that it was of interest to their

clients to be able to conduct meaningful and appropriate expert discovery.

Article 31 of the CPLR does not provide nearly the same degree of expert disclosure that the Federal

Rules of Civil Procedure contemplate. However, participants believed that Commercial Division cases

could benefit from more expert discovery. By their nature, commercial cases tend to have complex issues

that need particularly knowledgeable experts. Expert paper disclosure and even expert depositions may

well assist the court, the lawyers and the parties to clarify and narrow the issues.
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B. Provide Additional Judicial Support for the Commercial Division
Throughout the Focus Groups, participants agreed that it would be helpful to have additional judges

involved in the Commercial Division, particularly in those counties with only one or two judges currently

involved. Judges expressed the concern, echoing the comments regarding settlement practices described

above, that they would like to have another judge to whom they could refer a case for settlement discus-

sions (or trial) if the matter is a bench trial. They also recognized that there will be times when vacations

or other scheduling conflicts would mean that a single judge (or even both judges in a two-judge county)

may not be available. One judge noted that practitioners may be justified in their concern that the

Commercial Division rules and practices might be disregarded by a substitute judge lacking knowledge and

experience with them.

Practitioners raised the separate concern that reliance on a single judge to cover all Commercial

Division matters in one Judicial District could be problematic for practitioners who have had a bad expe-

rience with that judge. As one lawyer stated:

[I]t does seem that the concept of a commercial part would be more attractive to many practitioners if
they knew that their fate in that Division would not rest in the hands, as its been touched upon, by a 
single judge with whom they get along, don’t get along or whatever, but for many practitioners perhaps
to have their role in the commercial system in the hands of one predesignated jurist might seem very 
formidable. It would be almost the difference between practicing in Supreme Court and Surrogate’s
Court…. 

Relatedly, other participants noted that limiting the Commercial Division to a single judge would have

the unintended (if not undesirable) result of excluding excellent judges with both the interest and aptitude

in commercial matters from helping resolve the cases and furthering the Commercial Division’s mission.

The additional judicial support for the Commercial Division need not, however, be a judge assigned

to the Division. It could be designating other Supreme Court Justices or even Judicial Hearing Officers,

whether on an ongoing or one-time basis, to handle settlement discussions, trials or even overflow of

motions, as the needs of the court require. This practice has informally developed in several counties (New

York, Suffolk, and Kings), and it may be worthy of continuation and expansion to other counties in the

future.

C. Implement Online Scheduling Orders
All Focus Group participants viewed the Commercial Division’s proactive case management

approaches as positive. Some participants, however, offered suggestions for making the conferencing sys-

tem, and the preliminary conference in particular, even more efficient. Implementing online scheduling

orders, which could be made available on the Commercial Division’s website (www.nycourts.gov/comdiv),

could have multiple benefits. It would allow attorneys and clients to have a realistic sense of the areas the

court expected to cover and resolve in the conference. It would facilitate discussion, and perhaps even res-

olution, of some issues before the court even got involved. And, perhaps most importantly, it would pro-

vide an easy means for the parties to submit any agreed-upon terms to the court, allowing them to be “so

ordered.” This, in itself, could save both the court and attorneys the time spent conferencing certain sched-

uling matters in person.



D. Update Jury Instructions Applicable to Commercial Cases
More than one judge, as well as practitioners, noted that the jury instructions available for commer-

cial matters, particularly contracts, needed updating. As one judge stated: 

If the goal is to make New York courts a nationwide model in commercial litigation, then we can’t have
[jury instructions] that are this outdated. It’s just, you know, because that’s the intellectual foundation for
everything else you do, not just for judges, for lawyers. That’s where it really all starts. We need to have
them updated.

Focus Group participants specifically identified a need for attention to such topics as spoliation, elec-

tronic discovery and modern business transactions – subjects that have undergone great change recently.

Several participants volunteered to serve as a resource for revising instructions.

E. Make Accommodations for Commercial Matters in the Appellate Process
New York’s role as the business and commercial center of the United States is bolstered by the devel-

opment of commercial law in its appellate courts as well as in its Commercial Division. Issues of vital inter-

est to the community – including those relating to commercial disputes – should be winding their way

through the intermediate appellate courts for final resolution in the New York Court of Appeals. Yet ques-

tion has been raised regarding why so few commercial cases (as compared to vast number of commercial

cases found at the trial court level) are appealed to the Appellate Division and the Court of Appeals. 

Focus Group participants advanced several explanations for the relatively small number of commer-

cial appeals, in addition to the obvious factor of the economics of settlement. First, there are times that the

appeals have become mooted when the trial judge and the Appellate Division have refused to grant a stay

of the trial pending appeal. This experience seems to be reflected in a comment made by one Commercial

Division Justice that, although the number of appeals emanating from Commercial Divisions is equal to the

number of appeals emanating from other parts, his experience was that a much lower number is actually

perfected and argued. Second, a commercial litigator suggested that the reason so few cases make their way

to the Court of Appeals is the concern that the Court will not grant leave; the statistics are discouraging.

A third factor weighing against appeals was the risk of broader consequences an appellate decision

might have for the litigant, beyond the particular case. It was noted that the last thing a corporation wants

is to be saddled with “bad law” from its perspective for collateral estoppel purposes.  The decision whether

to pursue an appeal rested both on “internal” factors (has the case been fully evaluated in-house?) and

external factors (will the appeal receive the attention from the court it deserves?). There was a range of

views about the current treatment of commercial appeals, particularly among the litigators and clients. 

Despite the variety of opinions, the participants raised several constructive suggestions. Some said that

because commercial matters, by their nature, tend to be more complex, the appellate courts should allow

more time for oral argument and longer briefs. Others called upon the bar to be more active in educating

the appellate courts about the more esoteric issues involved in commercial matters today, perhaps through

amicus briefs or even CLE programs. Another suggestion was for bar associations to actively support com-

mercially savvy appellate judges in judicial screening panels.

Finally, some expressed the concern that because of finite resources and a huge volume of appeals

found in certain Appellate Division Departments, it is difficult, if not impossible, for those courts to play

a vital role in developing commercial law. Overwhelmingly, cases are necessarily resolved by those courts
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in memoranda, which are often one or two paragraphs in length, instead of full decisions. Greater resources

directed at these cases could assist in the development of commercial law.

Several Commercial Division Justices expressed concern that, although interlocutory appeals were

generally viewed as a positive feature by practitioners and clients, the passage of time while cases were on

appeal still counted against the court’s standards and goals statistics. They suggested that the Office of

Court Administration include a tolling provision to address this. Other participants suggested that it might

be worthwhile for OCA to study the percentage of Commercial Division cases that are reversed in the

Appellate Division. Finally, there was a suggestion that the Commercial Division itself be expanded to

other parts of the State – the more trial courts there are with a specialty in commercial matters, the more

commercial law will develop. 
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mercial” on the RJI, any other party may apply by letter application (with a copy to all parties) to the

Administrative Judge, within ten days after receipt of a copy of the RJI, for a transfer of the case into the

Commercial Division.  The determination of the Administrative Judge shall be final and subject to no fur-

ther administrative review or appeal.

(f) Transfer from the Commercial Division
(1) In the discretion of the Commercial Division justice assigned, if a case does not fall within the jurisdic-

tion of the Commercial Division as set forth in this section, it shall be transferred to a non-commercial

part of the court.

(2) Any party aggrieved by a transfer of a case to a non-commercial part may seek review by letter appli-

cation (with a copy to all parties) to the Administrative Judge within ten days of receipt of the designa-

tion of the case to a non-commercial part.  The determination of the Administrative Judge shall be final

and subject to no further administrative review or appeal.

(g) Rules of practice for the Commercial Division
Unless these rules of practice for the Commercial Division provide specifically to the contrary, the rules of

Part 202 also shall apply to the Commercial Division, except that Rules 7 through 15 shall supersede sec-

tion 202.12 (Preliminary Conference) and Rules 16 through 24 shall supersede section 202.8 (Motion

Procedure).

Rule 1. Appearance by Counsel with Knowledge and Authority. Counsel who appear in the

Commercial Division must be fully familiar with the case in regard to which they appear and fully

authorized to enter into agreements, both substantive and procedural, on behalf of their clients.  Counsel

should also be prepared to discuss any motions that have been submitted and are outstanding.  Failure

to comply with this rule may be regarded as a default and dealt with appropriately.  See Rule 12.  It is

important that counsel be on time for all scheduled appearances.

Rule 2. Settlements and Discontinuances. If an action is settled, discontinued, or otherwise disposed 

of, counsel shall immediately inform the court by submission of a copy of the stipulation or a letter

directed to the clerk of the part along with notice to chambers via telephone or e-mail. This notifica-

tion shall be made in addition to the filing of a stipulation with the County Clerk.

Rule 3. Alternative Dispute Resolution (ADR). At any stage of the matter, the court may direct or coun-

sel may seek the appointment of an uncompensated mediator for the purpose of mediating a resolution

of all or some of the issues presented in the litigation.

Rule 4. Electronic Submission of Papers.

(a) Papers and correspondence by fax.  Papers and correspondence filed by fax should comply with the

requirements of section 202.5-a except that papers shall not be submitted to the court by fax without

advance approval of the justice assigned.  Correspondence sent by fax should not be followed by hard

copy unless requested.

REPORT OF THE OFFICE OF COURT ADMINISTRATION to the CHIEF JUDGE on the COMMERCIAL DIVISION FOCUS GROUPS 29



(b) Papers submitted in digital format.  In cases not pending in the court's Filing by Electronic Means

System, the court may permit counsel to communicate with the court and each other by e-mail.  In the

court's discretion, counsel may be requested to submit memoranda of law by e-mail or on a computer

disk along with an original and courtesy copy.

Rule 5. (This rule shall apply only in the First and Second Judicial Departments) Information on
Cases. Information on future court appearances can be found at the court system's future appearance

site (www.nycourts.gov/ecourts).  Decisions can be found on the Commercial Division home page of

the Unified Court System's internet website: www.courts.state.ny.us/comdiv or in the New York Law

Journal.  The clerk of the part can also provide information about scheduling in the part (trials, confer-

ences, and arguments on motions).  Where circumstances require exceptional notice, it will be fur-

nished directly by chambers.

Rule 6. Form of Papers. All papers submitted to the Commercial Division shall comply with CPLR 2101

and section 202.5(a). Papers shall be double-spaced and contain print no smaller than twelve-point, or

8 1/2 x 11 inch paper, bearing margins no smaller than one inch. The print size of footnotes shall be no

smaller than ten-point.  Papers also shall comply with Part 130 of the Rules of the Chief Administrator.

Rule 7. Preliminary Conference; Request. A preliminary conference shall be held within 45 days of

assignment of the case to a Commercial Division justice, or as soon thereafter as is practicable.  Except

for good cause shown, no preliminary conference shall be adjourned more than once or for more than

30 days.  If a Request for Judicial Intervention is accompanied by a dispositive motion, the preliminary

conference shall take place within 30 days following the decision of such motion (if not rendered moot)

or at such earlier date as scheduled by the justice presiding.  Notice of the preliminary conference date

will be sent by the court at least five days prior thereto.

Rule 8. Consultation prior to Preliminary and Compliance Conferences.

(a) Counsel for all parties shall consult prior to a preliminary or compliance conference about (i) res-

olution of the case, in whole or in part; (ii) discovery and any other issues to be discussed at the con-

ference; and (iii) the use of alternate dispute resolution to resolve all or some issues in the litigation.

Counsel shall make a good faith effort to reach agreement on these matters in advance of the confer-

ence.

(b)  Prior to the preliminary conference, counsel shall confer with regard to anticipated electronic dis-

covery issues.  Such issues shall be addressed with the court at the preliminary conference and shall

include but not be limited to (i) implementation of a data preservation plan; (ii) identification of rele-

vant data; (iii) the scope, extent and form of production; (iv) anticipated cost of data recovery and pro-

posed initial allocation of such cost; (v) disclosure of the programs and manner in which the data is

maintained; (vi) identification of computer system(s) utilized; (vii) identification of the individual(s)

responsible for data preservation; (viii) confidentiality and privilege issues; and (ix) designation of

experts.
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Rule 9. (Reserved)

Rule 10. Submission of Information. At the preliminary conference, counsel shall be prepared to furnish

the court with the following: (i) a complete caption, including the index number; (ii) the name, address,

telephone number, e-mail address and fax number of all counsel; (iii) the dates the action was com-

menced and issue joined; (iv) a statement as to what motions, if any, are anticipated; and (v) copies of

any decisions previously rendered in the case.

Rule 11. Discovery

(a)  The preliminary conference will result in the issuance by the court of a preliminary conference

order. Where appropriate, the order will contain specific provisions for means of early disposition of

the case, such as (i) directions for submission to the alternative dispute resolution program; (ii) a sched-

ule of limited-issue discovery in aid of early dispositive motions or settlement; and/or (iii) a schedule

for dispositive motions before disclosure or after limited-issue disclosure.

(b)  The order will also contain a comprehensive disclosure schedule, including dates for the service of

third-party pleadings, discovery, motion practice, a compliance conference, if needed, a date for filing

the note of issue, a date for a pre-trial conference and a trial date.

(c)  The preliminary conference order may provide for such limitations of interrogatories and other dis-

covery as may be necessary to the circumstances of the case.

(d)  The court will determine, upon application of counsel, whether discovery will be stayed, pursuant

to CPLR 3214(b), pending the determination of any dispositive motion.  

Rule 12. Non-Appearance at Conference. The failure of counsel to appear for a conference may result

in a sanction authorized by section 130.2.1 of the Rules of the Chief Administrator or section 202.27,

including dismissal, the striking of an answer, an inquest or direction for judgment, or other appropri-

ate sanction.

Rule 13. Adherence to Discovery Schedule

(a) Parties shall strictly comply with discovery obligations by the dates set forth in all case scheduling

orders.  Such deadlines, however, may be modified upon the consent of all parties, provided that all dis-

covery shall be completed by the discovery cutoff date set forth in the preliminary conference order.

Applications for extension of a discovery deadline shall be made as soon as practicable and prior to the

expiration of such deadline.  Non-compliance with such an order may result in the imposition of an

appropriate sanction against that party pursuant to CPLR 3126.

(b)  If a party seeks documents as a condition precedent to a deposition and the documents are not pro-

duced by the date fixed, the party seeking disclosure may ask the court to preclude the non-producing

party from introducing such demanded documents at trial.
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Rule 14. Disclosure Disputes. Counsel must consult with one another in a good faith effort to resolve all

disputes about disclosure.  See section 202.7.  Except as provided in Rule 24 hereof, if counsel are

unable to resolve any disclosure dispute in this fashion, the aggrieved party shall contact the court to

arrange a conference as soon as practicable to avoid exceeding the discovery cutoff date.  Counsel

should request a conference by telephone if that would be more convenient and efficient than an appear-

ance in court.

Rule 15. Adjournments of Conferences. Adjournments on consent are permitted with the approval of the

court for good cause where notice of the request is given to all parties.  Adjournment of a conference

will not change any subsequent date in the preliminary conference order, unless otherwise directed by

the court.

Rule 16. Motions in General.

(a)  Form of Motion Papers. The movant shall specify in the notice of motion, order to show cause,

and in a concluding section of a memorandum of law, the exact relief sought.  Counsel must attach

copies of all pleadings and other documents as required by the CPLR and as necessary for an informed

decision on the motion (especially on motions pursuant to CPLR 3211 and 3212).  Counsel should use

tabs when submitting papers containing exhibits.  Copies must be legible.  If a document to be annexed

to an affidavit or affirmation is voluminous and only discrete portions are relevant to the motion, coun-

sel shall attach excerpts and submit the full exhibit separately.  Documents in a foreign language shall

be properly translated.  CPLR 2101(b). Whenever reliance is placed upon a decision or other authority

not readily available to the court, a copy of the case or of pertinent portions of the authority shall be

submitted with the motion papers.

(b)  Proposed Orders. When appropriate, proposed orders should be submitted with motions, e.g.,

motions to be relieved, pro hac vice admissions, open commissions, etc.  No proposed order should be

submitted with motion papers on a dispositive motion.

(c)  Adjournment of Motions. Dispositive motions (made pursuant to CPLR 3211, 3212 or 3213) may

be adjourned only with the court's consent.  Non-dispositive motions may be adjourned on consent no

more than three times for a total of no more than 60 days unless otherwise directed by the court.

Rule 17. Length of Papers. Unless otherwise permitted by the court:  (i) briefs or memoranda of law shall

be limited to 25 pages each; (ii) reply memoranda shall be no more than 15 pages and shall not contain

any arguments that do not respond or relate to those made in the memoranda in chief; (iii) affidavits

and affirmations shall be limited to 25 pages each.

Rule 18. Sur-Reply and Post-Submission Papers. Absent express permission in advance, sur-reply

papers, including correspondence, addressing the merits of a motion  are not permitted, except that

counsel may inform the court by letter of the citation of any post-submission court decision that is rel-

evant to the pending issues, but there shall be no additional argument.  Materials submitted in violation

hereof will not be read or considered.  Opposing counsel who receives a copy of materials submitted in

violation of this Rule shall not respond in kind.



Rule 19. Orders to Show Cause. Motions shall be brought on by order to show cause only when there is

genuine urgency (e.g., applications for provisional relief), a stay is required or a statute mandates so

proceeding.  See Rule 20.  Absent advance permission, reply papers shall not be submitted on orders to

show cause.

Rule 19-a. Motions for Summary Judgment; Statements of Material Facts.

(a)  Upon any motion for summary judgment, other than a motion made pursuant to CPLR 3213, the

court may direct that there shall be annexed to the notice of motion a separate, short and concise state-

ment, in numbered paragraphs, of the material facts as to which the moving party contends there is no

genuine issue to be tried.

(b)  In such a case, the papers opposing a motion for summary judgment shall include a corresponding-

ly numbered paragraph responding to each numbered paragraph in the statement of the moving party

and, if necessary, additional paragraphs containing a separate short and concise statement of the mate-

rial facts as to which it is contended that there exists a genuine issue to be tried.

(c)  Each numbered paragraph in the statement of material facts required to be served by the moving

party will be deemed to be admitted for purposes of the motion unless specifically controverted by a

correspondingly numbered paragraph in the statement required to be served by the opposing party.

(d) Each statement of material fact by the movant or opponent pursuant to subdivision (a) or (b),

including each statement controverting any statement of material fact, must be followed by citation to

evidence submitted in support of or in opposition to the motion.

Rule 20. Temporary Restraining Orders. Unless the moving party can demonstrate that there will be sig-

nificant prejudice by reason of giving notice, a temporary restraining order will not be issued. The

applicant must give notice to the opposing parties sufficient to permit them an opportunity to appear

and contest the application.

Rule 21. Courtesy Copies. Courtesy copies should not be submitted unless requested or as herein 

provided. However, courtesy copies of all motion papers and proposed orders shall be submitted in

cases in the court's Filing by Electronic Means System.

Rule 22. Oral Argument. Any party may request oral argument on the face of its papers or in an accom-

panying letter.  Except in cases before justices who require oral argument on all motions, the court will

determine, on a case-by-case basis, whether oral argument will be heard and, if so, when counsel shall

appear.  Notice of the date selected by the court shall be given, if practicable, at least 14 days before the

scheduled oral argument.  At that time, counsel shall be prepared to argue the motion, discuss resolu-

tion of the issue(s) presented and/or schedule a trial or hearing.

Rule 23. 60-Day Rule. If 60 days have elapsed after a motion has been finally submitted or oral argument

held, whichever was later, and no decision has been issued by the court, counsel for the movant shall

send the court a letter alerting it to this fact with copies to all parties to the motion.
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Rule 24. Advance Notice of Motions

(a) Nothing in this rule shall be construed to prevent or limit counsel from making any motion deemed

appropriate to best represent a party's interests.  However, in order to permit the court the opportunity

to resolve issues before motion practice ensues, and to control its calendar in the context of the discov-

ery and trial schedule, pre-motion conferences in accordance herewith must be held.  The failure of

counsel to comply with this rule may result in the motion being held in abeyance until the court has an

opportunity to conference the matter.

(b) This rule shall not apply to disclosure disputes covered by Rule 14 nor to dispositive motions pur-

suant to CPLR 3211, 3212 or 3213 made at the time of the filing of the Request for Judicial

Intervention or after discovery is complete.  Nor shall the rule apply to motions to be relieved as coun-

sel, for pro hac vice admission, for reargument or in limine.

(c)  Prior to the making or filing of a motion, counsel for the moving party shall advise the Court in

writing (no more than two pages) on notice to opposing counsel outlining the issue(s) in dispute and

requesting a telephone conference.  If a cross-motion is contemplated, a similar motion notice letter

shall be forwarded to the court and counsel. Such correspondence shall not be considered by the court

in reaching its decision on the merits of the motion. 

(d)  Upon review of the motion notice letter, the court will schedule a telephone or in-court conference

with counsel.  Counsel fully familiar with the matter and with authority to bind their client must be

available to participate in the conference.  The unavailability of counsel for the scheduled conference,

except for good cause shown, may result in granting of the application without opposition and/or the

imposition of sanctions.

(e) If the matter can be resolved during the conference, an order consistent with such resolution may

be issued or counsel will be directed to forward a letter confirming the resolution to be “so ordered.”

At the discretion of the court, the conference may be held on the record.

(f)  If the matter cannot be resolved, the parties shall set a briefing schedule for the motion which shall

be approved by the court.  Except for good cause shown, the failure to comply with the briefing sched-

ule may result in the submission of the motion unopposed or the dismissal of the motion, as may be

appropriate.

(g)  On the face of all notices of motion and orders to show cause, there shall be a statement that there

has been compliance with this rule.

(h)  Where a motion must be made within a certain time pursuant to the CPLR, the submission of a

motion notice letter, as provided in subdivision (a), within the prescribed time shall be deemed the time-

ly making of the motion.  This subdivision shall not be construed to extend any jurisdictional limita-

tions period.

Rule 25. Trial Schedule. Counsel are expected to be ready to proceed either to select a jury or to begin

presentation of proof on the scheduled trial date.  Once a trial date is set, counsel shall immediately

determine the availability of witnesses.  If, for any reason, counsel are not prepared to proceed on the

scheduled date, the court is to be notified within ten days of the date on which counsel are given the



trial date or, in extraordinary circumstances, as soon as reasonably practicable.  Failure of counsel to

provide such notification will be deemed a waiver of any application to adjourn the trial because of the

unavailability of a witness.  Witnesses are to be scheduled so that trials proceed without interruption.

Trials shall commence each court day promptly at such times as the court directs.  Failure of counsel to

attend the trial at the time scheduled without good cause shall constitute a waiver of the right of that

attorney and his or her client to participate in the trial for the period of counsel's absence.  There shall

be no adjournment of a trial except for good cause shown.  With respect to trials scheduled more than

60 days in advance, section 125.1(g) of the Rules of the Chief Administrator shall apply and the actu-

al engagement of trial counsel in another matter will not be recognized as an acceptable basis for an

adjournment of the trial.

Rule 26. Estimated Length of Trial. At least ten days prior to trial or such other time as the court may

set, the parties, after considering the expected testimony of and, if necessary, consulting with their wit-

nesses, shall furnish the court with a realistic estimate of the length of the trial.

Rule 27. Motions in Limine. The parties shall make all motions in limine no later than ten days prior to

the scheduled pre-trial conference date, and the motions shall be returnable on the date of the pre-trial

conference, unless otherwise directed by the court.

Rule 28. Pre-Marking of Exhibits. Counsel for the parties shall consult prior to the pre-trial conference

and shall in good faith attempt to agree upon the exhibits that will be offered into evidence without

objection.  At the pre-trial conference date, each side shall then mark its exhibits into evidence as to

those to which no objection has been made.  All exhibits not consented to shall be marked for identifi-

cation only.  If the trial exhibits are voluminous, counsel shall consult the clerk of the part for guidance.

The court will rule upon the objections to the contested exhibits at the earliest possible time.  Exhibits

not previously demanded which are to be used solely for credibility or rebuttal need not be pre-marked.

Rule 29. Identification of Deposition Testimony. Counsel for the parties shall consult prior to trial and

shall in good faith attempt to agree upon the portions of deposition testimony to be offered into 

evidence without objection.  The parties shall delete from the testimony to be read questions and

answers that are irrelevant to the point for which the deposition testimony is offered.  Each party shall

prepare a list of deposition testimony to be offered by it as to which objection has not been made and,

identified separately, a list of deposition testimony as to which objection has been made.  At least ten

days prior to trial or such other time as the court may set, each party shall submit its list to the court

and other counsel, together with a copy of the portions of the deposition testimony as to which objec-

tion has been made.  The court will rule upon the objections at the earliest possible time after consul-

tation with counsel.

Rule 30. Settlement and Pretrial Conferences.

(a) Settlement Conference. At the time of certification of the matter as ready for trial or at any time

after the discovery cut-off date, the court may schedule a settlement conference which shall be 
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attended by counsel and the parties, who are expected to be fully prepared to discuss the settlement of

the matter.

(b) Pre-trial Conference. Prior to the pretrial conference, counsel shall confer in a good faith effort to

identify matters not in contention, resolve disputed questions without need for court intervention and

further discuss settlement of the case.  At the pre-trial conference, counsel shall be prepared to discuss

all matters as to which there is disagreement between the parties, including those identified in Rules

27-29, and settlement of the matter.  At or before the pre-trial conference, the court may require the par-

ties to prepare a written stipulation of undisputed facts.

Rule 31. Pre-Trial Memoranda, Exhibit Book and Requests for Jury Instructions

(a)  Counsel shall submit pre-trial memoranda at the pre-trial conference, or such other time as the court

may set.  Counsel shall comply with CPLR 2103(e).  A single memorandum no longer than 25 pages

shall be submitted by each side.  No memoranda in response shall be submitted.

(b) At the pre-trial conference or at such other time as the court may set, counsel shall submit an

indexed binder or notebook of trial exhibits for the court's use.  A copy for each attorney on trial and

the originals in a similar binder or notebook for the witnesses shall be prepared and submitted.

Plaintiff's exhibits shall be numerically tabbed and defendant's exhibits shall be tabbed alphabetically.

(c) Where the trial is by jury, counsel shall, on the pre-trial conference date or such other time as the

court may set, provide the court with case-specific requests to charge and proposed jury interrogato-

ries.  Where the requested charge is from the New York Pattern Jury Instructions - Civil, a reference to

the PJI number will suffice.  Submissions should be by hard copy and disk or e-mail attachment in

WordPerfect 12 format, as directed by the court.

Rule 32. Scheduling of witnesses. At the pre-trial conference or at such time as the court may direct,

each party shall identify in writing for the court the witnesses it intends to call, the order in which they

shall testify and the estimated length of their testimony, and shall provide a copy of such witness list to

opposing counsel.  Counsel shall separately identify for the court only a list of the witnesses who may

be called solely for rebuttal or with regard to credibility.

Rule 33. Preclusion. Failure to comply with Rules 28, 29, 31 and 32 may result in preclusion pursuant to

CPLR 3126.
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RULES AND PROCEDURES OF THE  
ALTERNATIVE DISPUTE RESOLUTION PROGRAM 

 
A.  GENERAL PROVISIONS 

 
Rule 1.  Program. The Alternative Dispute Resolution Program (“the Program”) of the 

Commercial Division of the Supreme Court of the State of New York, County of New York, shall 
be applicable to commercial cases referred by Justices of the Commercial Division and other 
Justices of the Supreme Court as permitted by order of the Administrative Judge.   
 

Rule 2. Panel of Neutrals.   
(a) Requirements to Join Panel.  The Administrative Judge shall establish and maintain 

a panel of Neutrals (“the Panel”) for the Program.  To be eligible to join the Panel as a 
Mediator, a person shall have a minimum of ten years of experience in the practice of 
commercial law or comparable experience as an accountant or business professional and shall 
satisfy the training and experience requirements of Part 146 of the Rules of the Chief 
Administrator.  To become a Neutral Evaluator on the Panel, a person must be an attorney or 
former Judge who has the background and the training required by Part 146.   
 

(b) Term of Membership.  The Panel shall continue in existence for a term of two years 
from the date the Administrative Judge certifies the Panel as provided in Section 146.3 of Part 
146.  Further, each Neutral shall serve at the pleasure of the Administrative Judge, who may 

 



terminate membership at any time. 
 

(c) Obligations of Membership:  Each member of the Panel shall, in the event that the 
caseload of the Program requires it, serve as a Neutral in three matters annually in the 
Program.   Members shall comply with these Rules and Procedures and with the continuing 
education requirement set forth in Section 146.5 of Part 146.   Information on the members 
of the Panel is accessible on the New York County home page of the website of the Commercial 
Division, the address of which is www.nycourts.gov/comdiv. 
 

 
Rule 3.  Determination of Suitability; Order of Reference.  Except as provided in Rule 

15, cases are referred to alternative dispute resolution (“ADR”) in the Program by the Justice 
assigned to the case. The assigned Justice may order parties to undergo ADR in the Program 
where the Justice finds that it would be in the interest of the just and efficient processing of the 
case to do so or upon consent of the parties.  The suitability of an action for ADR shall be 
determined by the assigned Justice after considering the views of the parties insofar as 
practicable. If a case is referred to ADR, the Justice shall issue an Order of Reference. Such 
Order shall not stay court proceedings in the case unless otherwise specified therein.   
 

Rule 4.  Form of ADR.  Cases referred to the Program shall be mediated unless 
otherwise agreed by the parties.   
 

Rule 5.  Initiation Form.  In cases referred to ADR, the parties shall sign an ADR 
Initiation Form  (accessible  on  the website of the Commercial  Division  at the  
following  address: www.nycourts.gov/courts/comdiv/ny/ADR_overview.shtml), in 
counterparts if necessary, and, except as otherwise provided in Rule 15, shall, within four 
business days from the date of the Order of Reference, contact the ADR Coordinator and 
submit the Form to the Coordinator. 
 

Rule 6. Selection of Neutral; Private ADR Providers.  
 

(a) Designation of Neutral.  An action referred to the Program shall be assigned to a 
Neutral from the Panel who shall in the first instance be designated by the ADR Coordinator. 
The Coordinator will endeavor to distribute assignments widely among all members of the 
Panel. The Coordinator may, however, select a particular Neutral if the nature of the matter in 
question calls for special expertise on the part of the Neutral, if difficulties are encountered in 
locating an available Neutral, or for other administrative reasons. Each Neutral contacted will 
advise the Coordinator as to his or her availability and, prior to serving, will conduct a conflicts 
check as required by subdivision (d) hereof. Within ten business days from receipt of the Order 
of Reference, or, in cases governed by Rule 15, within five business days after the filing of the 
Initiation Form, the Coordinator shall inform the parties of the identity of the designated 
Neutral. The date of this communication shall constitute the Confirmation Date (subject to 
subdivision (b)).    
 

(b) Selection of Alternate Neutral from Panel.  Once informed of the identity of the 
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Neutral, the parties shall have five business days within which to select an alternate Neutral 
from the Panel. The parties shall agree upon the alternate Neutral and contact him or her 
directly to ensure the Neutral’s availability to handle the matter and the absence of any conflict 
on the Neutral’s part, and shall inform the Coordinator of the alternate selection within the 
five-day deadline. If the parties select an alternate Neutral pursuant hereto, the Confirmation 
Date shall be the date on which they inform the Coordinator of that selection.  
 

(c)  Other Person as Neutral.  Notwithstanding subdivision (a), the parties may 
designate as the Neutral a person who is not a member of the Panel or proceed to ADR through 
a private ADR provider and in accordance with the rules thereof, but the parties must 
nevertheless complete the ADR process within the deadlines set forth in these Rules. 
 

(d) Ethical Standards.  Prior to confirmation as the Neutral in any case, a prospective 
Neutral shall conduct a check for conflicts with regard to parties or related entities. The Neutral 
shall decline to serve if he or she would not be able to do so fairly, impartially, and in 
accordance with the highest professional standards. Neutrals on the Panel shall comply with 
the Standards of Conduct for Mediators of the Commercial Division or, if applicable, the 
Standards of Conduct for Arbitrators and Neutral Evaluators (accessible at the Internet address 
listed in Rule 5).  Unless all parties consent to the Neutral’s service after having been advised 
of all disqualifying facts, the Neutral shall decline the appointment and another Neutral shall 
promptly be selected.    
 

Rule 7.  Compensation of Neutral.   
 

The Neutral designated pursuant to Rule 6 (a) or (b) shall be compensated by the parties 
as follows.   
 

(a) Mediators Designated by the ADR Coordinator.   The Neutral designated as a 
mediator by the ADR Coordinator under Rule 6(a) shall serve in that role at no charge during 
preparation for the mediation (e.g., scheduling conference and review of documents in 
preparation) and for the first three hours of the actual mediation session or sessions. At the 
conclusion of the three hours, any party may bring the ADR proceeding to an end, but, if the 
parties agree to continue, they shall compensate the  mediator for his or her time thereafter 
at the rate of  $ 400 per hour.   
 

(b) Mediators Designated by the Parties.  If the parties designate an alternate mediator 
from the Panel pursuant to Rule 6(b) and that person is available and willing to handle the 
matter under the circumstances, the parties shall compensate the mediator at the rate of $ 450 
per hour commencing from the outset of the initial mediation session. 
 

(c) Agreements of the Mediator and the Parties.  Notwithstanding subdivisions (a) and 
(b) of this rule, the mediator and the parties may agree upon a rate in excess of the otherwise 
applicable rate specified in those subdivisions based upon factors such as the complexity of the 
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case, the number of parties involved, and the experience of the mediator, and may also agree 
to compensate the mediator for preparation time.  All such agreements shall be in writing.   
 

(d) Arbitrators and Neutral Evaluators.  If the parties agree that the form of ADR to be 
undertaken shall be arbitration or neutral evaluation, the Neutral(s) shall be compensated at 
the rate of $ 400 per hour from the commencement of the initial session. Preparation time will 
not be compensable.  
 

(e)  Party’s Share of Compensation. Unless otherwise agreed, each party to the ADR 
proceeding shall pay an equal share of the Neutral’s compensation. 
 

Rule 8. Confidentiality of Mediation and Neutral Evaluation.  
 

(a) Confidentiality.  An ADR proceeding in the Program, other than a binding 
arbitration, shall be confidential and, except as otherwise provided hereafter, any document 
prepared, or communications made, by parties, their counsel or a Program Neutral for, during, 
or in connection with the proceeding shall not be disclosed outside its confines by any 
participant.  No party to the proceeding shall, during the action referred to ADR or in any 
other legal matter, seek to compel production of documents, notes, or other writings prepared 
for or generated in connection with the ADR proceeding, or the testimony of any other party or 
the Neutral concerning communications made during the proceeding. A settlement, in whole or 
in part, reached during the ADR proceeding shall be set forth in a writing signed by all parties 
affected or their duly authorized agents.  Documents and information otherwise discoverable 
under the Civil Practice Law and Rules shall not be shielded from disclosure merely because 
they are submitted or referred to in the ADR proceeding. Should a party attempt in any legal 
action to compel the testimony of the Neutral concerning the substance of an ADR proceeding 
in the Program, that party shall hold the Neutral harmless against any resulting expenses, 
including reasonable legal fees incurred by the Neutral or the reasonable value of time spent by 
the Neutral in representing himself or herself in connection therewith. 
 

(b) Exceptions.  Notwithstanding the foregoing: 
 

(1) A Neutral shall disclose to a proper authority information obtained in mediation if 
required to do so by law or rule or if the Neutral has a reasonable belief that such disclosure 
will prevent a participant from engaging in an illegal act. 
 

(2) A party, the ADR Coordinator, or the Neutral may report any unethical conduct 
during the proceeding to a proper authority. 
 

(3) The Neutral and the parties may communicate with the ADR Coordinator about 
administrative details of and the schedule for the proceeding, including as provided in Rule 10; 
the ADR Coordinator may communicate with the assigned Justice in accordance with Rule 10 
(h); and the Neutral may make general reference to the fact of services rendered in any action 
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to collect an unpaid fee for services performed under these Rules. 
 

Rule 9. Immunity of the Neutral.  Any Neutral from the Panel who is designated to 
serve pursuant to these Rules and Procedures shall be immune from suit based upon actions 
engaged in or omissions made while so serving.  
 

Rule 10. Procedure.   
 

(a) Deadline for First Session; Scheduling.  The first ADR session shall be conducted no 
later than 30 days from the Confirmation Date. Immediately after confirmation, the Neutral 
shall contact all counsel and parties to discuss the matter and schedule all proceedings, 
typically by conducting a conference call. All counsel and parties shall promptly communicate 
with one another and the Neutral and take all steps necessary to schedule the first proceeding 
in compliance with said deadline.  Failure of any party or counsel to respond to 
communications in a timely manner or to participate in scheduling the mediation session may 
subject counsel to sanctions.   
   

(b) Preliminary Submissions.  At least ten days before the first session in cases being 
mediated or undergoing neutral evaluation, each party shall deliver to the Neutral a copy of its 
pleadings and a memorandum of not more than ten pages (except as otherwise agreed) setting 
forth that party's opinions as to the facts and the issues that are not in dispute, contentions as 
to liability and damages, and suggestions as to how the matter might be resolved. This 
memorandum shall not be filed in court nor, unless otherwise agreed by the parties, served on 
the adversary, and it shall be destroyed by the Neutral immediately upon completion of the 
proceeding.   
 

(c)   Attendance Required.  Attendance of the parties is required at the first three 
hours of the mediation proceeding, whether at a single session or more than one. Unless 
exempted by the Neutral for good cause, every party must appear at each ADR session in 
person or, in the case of a corporation or other business entity, by an official (or more than one 
if necessary) who is both fully familiar with all pertinent facts and empowered on his or her 
own to settle the matter. Where necessary to an effective mediation, the Neutral may require 
the insurance carrier of a party to attend. In addition, counsel of record for each represented 
party shall be present at each session. Any attorney who participates in the ADR process shall 
be fully familiar with the action and authorized to take all steps necessary to a meaningful 
mediation process.  
 

(d)   Adjournments.  Once a session of the ADR proceeding has been scheduled, it 
may be adjourned only at the direction of the Neutral and not beyond 45 days from the 
Confirmation Date.  
 

(e) Reporting of the Status to the Coordinator.  On the 40th day from the Confirmation 
Date, the Neutral shall report to the ADR Coordinator the status of the proceeding. 
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(f)  Discovery.  Subject to any applicable disclosure order of the court, the Neutral 

may help the parties to provide such focused discovery as may assist in the ADR proceeding.   
 

(g)  Failure to Comply with Rules.  If a party or counsel fails to cooperate in making 
arrangements for the mediation or to take steps preliminary thereto, as provided in 
subdivisions (a) and (b) of this rule, fails to appear at any scheduled session, or otherwise fails 
to comply with these Rules, the Neutral shall advise the ADR Coordinator, succinctly specifying 
the nature of the infraction.  If the Neutral reports that an infraction has occurred, he or she 
may recommend the imposition of sanctions, or, where such a report of the Neutral is silent as 
to sanctions, the ADR Coordinator may recommend the imposition of sanctions based upon 
that report.   
 

(h)  Communications with Justice.  
 

(1) Communications In General. The ADR Coordinator may communicate with the 
assigned Justice about administrative details of the processing of any case referred to 
the Program by that Justice, but shall not identify the Neutral designated or disclose any 
substantive aspect of the ADR proceeding.  If a proceeding is terminated after three 
hours without a settlement, the Coordinator shall not reveal to the Justice which party 
brought the proceeding to an end.  The Coordinator shall report to the Justice at the 
conclusion of the proceeding whether a resolution of the case in whole or in part was 
reached.   

 
(2) Reporting Violations of the Rules; Sanctions.  The Coordinator shall report to the 
Justice, on an appropriate form, a copy of which shall be forwarded to the parties, any 
violation of these Rules as reported by a Neutral pursuant to subdivision (g)  of this 
Rule and any recommendation for sanctions by the Neutral or by the Coordinator based 
upon the report of the Neutral.  The Justice may impose sanctions or take such other 
action as the Justice may find to be necessary to ensure respect for the court’s Order 
and these Rules. 

 
Rule 11. Completion of ADR; Report.  

 
(a) Conclusion; Continuation; Monitoring by Coordinator. The ADR process shall be 

concluded within 45 days from the Confirmation Date.  If the matter has not been entirely 
resolved within that period, but the parties and the Neutral believe that it would be beneficial if 
the ADR process were to continue, the process may go forward for an additional 30 days. The 
ADR process shall be completed within 75 days from the Confirmation Date unless the assigned 
Justice, upon request presented by the ADR Coordinator, specifically authorizes the process to 
continue beyond that date. The ADR Coordinator will monitor progress of ADR proceedings to 
ensure that the deadlines set forth herein are complied with. 
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(b) Report of Outcome.  Except as provided in Rule 12, the Neutral shall report the 
outcome of the proceeding to the ADR Coordinator no later than three business days after its 
conclusion.  If the ADR process is successful, the parties shall forthwith submit a stipulation of 
discontinuance to the County Clerk (with fee) and transmit a copy to the Part of the Justice 
assigned.   
 

Rule 12.  Arbitration. Parties who choose to arbitrate shall agree upon appropriate 
procedures to govern the process to the extent not herein provided.  If the parties are unable 
to so agree, the matter shall either be mediated, or, upon consent, arbitrated pursuant to 
procedures issued by the ADR Coordinator. An award shall be issued within seven business days 
after conclusion of the arbitration proceeding.  
 

Rule 13.  Conversion of Mediation to Binding Arbitration.   
 

(a) Arbitration Permitted.  Mediation may be converted to binding arbitration in the 
Program upon consent of all parties at any stage in the mediation process.  Any such 
arbitration, however, must proceed before a Neutral different than the one who presided over 
the mediation session(s), unless the mediator did not receive any information from a party ex 
parte prior to the time an agreement to proceed to arbitration was reached.   
 

(b) Stipulation; Identification of Arbitrator(s); Fee.  Within five days from conclusion of 
the mediation proceeding, parties who wish to undergo arbitration pursuant to this Rule shall 
deliver to the ADR Coordinator a written stipulation submitting the case to arbitration under 
this Rule.  There shall be a single arbitrator unless the parties agree to have three. Together 
with the stipulation the parties shall transmit the name of the person or persons they have 
agreed upon to serve as arbitrator(s). If the parties are unable to agree upon the person or 
persons who shall serve, the Coordinator shall select the arbitrator(s).  Each arbitrator shall be 
entitled to a fee as provided in Rule 7 (d). 
 

(c)  Deadlines. The arbitration shall be completed within 45 days from the date on 
which the Coordinator advises the parties of the confirmation of the selection of the 
arbitrator(s).  
 

Rule 14.  Further ADR.  After completion of a mediation, upon request of a party or 
upon its own initiative, the court, in its discretion, may issue an order directing a second 
referral to mediation, which shall proceed in accordance with these Rules. In any such case, the 
parties shall compensate the Neutral as provided in Rule 7 (b) with respect to alternate 
mediators. 
 

B.  MANDATORY MEDIATION PILOT PROJECT 
 

Rule 15.  Procedures in the Pilot Project.   
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(a) Cases Subject to Mandatory Mediation in the Pilot Project.  By an Administrative 
Order or Orders of the Administrative Judge of this court, a pilot project (“the Pilot Project”) 
shall be established for the mandatory mediation of certain commercial cases filed outside the 
Commercial Division as defined in the Order or Orders.   
 

(b) Designation of Cases.  As provided in any applicable Administrative Order of the 
Administrative Judge, the staff of the court shall identify all commercial cases that are subject 
to mandatory mediation in the Pilot Project upon the filing of the Request for Judicial 
Intervention (“RJI”).  In each such case, the court will provide notice to the parties through the 
New York State Courts Electronic Filing System of the designation of the case as one subject to 
the Administrative Order. All parties and counsel shall proceed to mediation in accordance with 
that Order and these Rules and Procedures.  Failure to comply with that Order and these Rules 
and Procedures may result in the imposition of sanctions. 
 

(c) Preliminary Conference Part.  The initial Administrative Order shall establish a 
Preliminary Conference Part to handle such conferences in the kinds of cases that are subject to 
mandatory mediation in the Pilot Project.  The preliminary conference in all such cases shall 
take place in this Part before the Justice assigned to the Part.  Other proceedings in such cases 
shall be handled by the Justice to whom the case has been assigned upon filing of the RJI.  The 
Justice presiding in the Preliminary Conference Part shall address all discovery issues in each 
case that are pending as of the time of the conference and shall also make any directives with 
regard to discovery that may assist the parties to have a productive and successful mediation.   
 

(d) Exemption.   A case otherwise subject to mandatory mediation in the Pilot Project 
may be exempted from such mediation upon a satisfactory showing that the applying party 
would be subjected to unreasonable hardship or burden by participation in the mediation.  A 
party seeking an exemption shall apply therefor at the preliminary conference.  Failure to seek 
an exemption as provided in this subdivision shall constitute a waiver of any objection to the 
mediation. 
 

 
(e) Initiation Form and Other Procedures.  Within four business days after the 

preliminary conference, the parties shall submit an Initiation Form to the ADR Coordinator as 
provided in Rule 5 hereof.  The parties shall comply with all subsequent procedures of the ADR 
process as set forth in these Rules, including the deadlines set forth in Rule 10.   
 

(f) Compensation of Mediator.  The mediator shall be compensated as provided in Rule 
7 hereof.   

C.  ADMINISTRATION OF PROGRAM  
 

Rule 16. Administration of Program. The Program shall be supervised by the 
Clerk-in-Charge of the Commercial Division Support Office. The conduct of ADR proceedings 
shall be coordinated by an Alternative Dispute Resolution Coordinator or Coordinators.  
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Section 202.70 Rules of the Commercial Division of the Supreme Court 

(a) Monetary thresholds 

Except as set forth in subdivision (b), the monetary thresholds of the Commercial Division, exclusive 
of punitive damages, interests, costs, disbursements and counsel fees claimed, are established as 
follows: 

Albany County 
Eighth Judicial District 

Kings County 
Nassau County 

New York County 
Onondaga County 

Queens County 
Seventh Judicial District 

Suffolk County 
Westchester County 

$50,000 
$100,000 
$150,000 
$200,000 
$500,000 

$50,000 
$100,000 

$50,000 
$100,000 
$100,000 

(b) Commercial cases 

Actions in which the principal claims involve or consist of the following will be heard in the 
Commercial Division provided that the monetary threshold is met or equitable or declaratory relief is 
sought: 

(1) Breach of contract or fiduciary duty, fraud, misrepresentation, business tort (e.g., unfair 
competition), or statutory and/or common law violation where the breach or violation is alleged to 
arise out of business dealings (e.g., sales of assets or securities; corporate restructuring; 
partnership, shareholder, joint venture, and other business agreements; trade secrets; restrictive 
covenants; and employment agreements not including claims that principally involve alleged 
discriminatory practices); 

(2) Transactions governed by the Uniform Commercial Code (exclusive of those concerning 
individual cooperative or condominium units); 

(3) Transactions involving commercial real property, including Yellowstone injunctions and excluding 
actions for the payment of rent only; 

(4) Shareholder derivative actions -- without consideration of the monetary threshold; 

(5) Commercial class actions -- without consideration of the monetary threshold; 

(6) Business transactions involving or arising out of dealings with commercial banks and other 
financial institutions; 

(7) Internal affairs of business organizations; 

(8) Malpractice by accountants or actuaries, and legal malpractice arising out of representation in 
commercial matters; 

(9) Environmental insurance coverage; 

(10) Commercial insurance coverage (e.g. directors and officers, errors and omissions, and business 
interruption coverage); 

(11) Dissolution of corporations, partnerships, limited liability companies, limited liability partnerships 
and joint ventures -- without consideration of the monetary threshold; and 



(12) Applications to stay or compel arbitration and affirm or disaffirm arbitration awards and related 
injunctive relief pursuant to CPLR Article 75 involving any of the foregoing enumerated commercial 
issues. Where the applicable arbitration agreement provides for the arbitration to be heard outside 
the United States, the monetary threshold set forth in section 202.70(a) shall not apply. 

(c) Non-commercial cases 

The following will not be heard in the Commercial Division even if the monetary threshold is met: 

(1) Suits to collect professional fees; 

(2) Cases seeking a declaratory judgment as to insurance coverage for personal injury or property 
damage; 

(3) Residential real estate disputes, including landlord-tenant matters, and commercial real estate 
disputes involving the payment of rent only; 

(4) Home improvement contracts involving residential properties consisting of one to four residential 
units or individual units in any residential building, including cooperative or condominium units; 

(5) Proceedings to enforce a judgment regardless of the nature of the underlying case; 

(6) First-party insurance claims and actions by insurers to collect premiums or rescind non-
commercial policies; and 

(7) Attorney malpractice actions except as otherwise provided in paragraph (b)(8). 

(d) Assignment to the Commercial Division 

Within 90 days following service of the complaint, any party may seek assignment of a case to the 
Commercial Division by filing a Request for Judicial Intervention (RJI) that attaches a completed 
Commercial Division RJI Addendum certifying that the case meets the jurisdictional requirements for 
Commercial Division assignment set forth in subdivisions (a), (b) and (c) of this section. Except as 
provided in subdivision (e) below, failure to file an RJI pursuant to this subdivision precludes a party 
from seeking assignment of the case to the Commercial Division. 

(e) Transfer into the Commercial Division 

If an RJI is filed within the 90-day period following service of the complaint and the case is assigned 
to a noncommercial part because the filing party did not designate the case as "commercial" on the 
RJI, any other party may apply by letter application (with a copy to all parties) to the Administrative 
Judge, within ten days after receipt of a copy of the RJI, for a transfer of the case into the 
Commercial Division. Further, notwithstanding the time periods set forth in subdivisions (d) and (e) of 
this section, for good cause shown for the delay a party may seek the transfer of a case to the 
Commercial Division by letter application (with a copy to all parties) to the Administrative Judge. In 
addition, a non-Commercial Division justice to whom a case is assigned may sua sponte request the 
Administrative Judge to transfer a case that meets the jurisdictional requirements for Commercial 
Division assignment set forth in subdivisions (a), (b) and (c) of this section to the Commercial 
Division. The determinations of the Administrative Judge with respect to any letter applications or 
requests under this subdivision shall be final and subject to no further administrative review or 
appeal. 

(f) Transfer from the Commercial Division 

(1) In the discretion of the Commercial Division justice assigned, if a case does not fall within the 
jurisdiction of the Commercial Division as set forth in this section, it shall be transferred to a non-
commercial part of the court. 



(2) Any party aggrieved by a transfer of a case to a non-commercial part may seek review by letter
application (with a copy to all parties) to the Administrative Judge within ten days of receipt of the
designation of the case to a non-commercial part. The determination of the Administrative Judge
shall be final and subject to no further administrative review or appeal.

(g) Rules of practice for the Commercial Division

Unless these rules of practice for the Commercial Division provide specifically to the contrary, the 
rules of Part 202 also shall apply to the Commercial Division, except that Rules 7 through 15 shall 
supersede section 202.12 (Preliminary Conference) and Rules 16 through 24 shall supersede 
section 202.8 (Motion Procedure). 

Preamble. The Commercial Division understands that the businesses, individuals and attorneys who 
use this Court have expressed their frustration with adversaries who engage in dilatory tactics, fail to 
appear for hearings or depositions, unduly delay in producing relevant documents, or otherwise 
cause the other parties in a case to incur unnecessary costs. The Commercial Division will not 
tolerate such practices. The Commercial Division is mindful of the need to conserve client resources, 
encourage proportionality in discovery, promote efficient resolution of matters, and increase respect 
for the integrity of the judicial process. Litigants and counsel who appear in this Court are directed to 
review the Rules regarding sanctions, including the provisions in Rule 12 regarding failure to appear 
at a conference, Rule 13(a) regarding adherence to discovery schedules, and Rule 24(d) regarding 
the need for counsel to be fully familiar with the case when making appearances. Sanctions are also 
available in this Court under Rule 3126 of the Civil Practice Law and Rules and Part 130 of the 
Rules of the Chief Administrator of the Courts. The judges in the Commercial Division will impose 
appropriate sanctions and other remedies and orders as is warranted by the circumstances. Use of 
these enforcement mechanisms enables the Commercial Division to function efficiently and 
effectively, and with less wasted time and expense for the Court, parties and counsel. Nothing herein 
is intended to expand or alter the scope and/or remedies available under the above-cited sanction 
rules. 



U.S. Bankruptcy Court, Eastern District of New York 

Local Bankruptcy Rules for the Eastern District of New York, 
https://www.nyeb.uscourts.gov/local-bankruptcy-rules-united-states-bankruptcy-court-eastern-
district-new-york 

Effective 12/13/19, these rules outline the procedures of the Bankruptcy Court for the 
Eastern District of New York. Unique to this Court is the Loss Mitigation Program.  

General Order No. 676, Adoption of Modified Loss Mitigation Program Procedures, 
https://www.nyeb.uscourts.gov/sites/nyeb/files/ord_676-with-procedures.pdf 

Effective 04/01/19, this order outlines the Modified Loss Mitigation Program Procedures 
for individual debtors whose residential real property is at risk of loss to foreclosure.  

General Order No. 679, Procedural Guidelines for Communication and Cooperation Between 
Courts in Cross-Border Insolvency Matters, 
http://www.nysb.uscourts.gov/sites/default/files/Chapter15Guidelines.pdf 

Effective, 05/31/19, this order outlines procedural guidelines to be followed in cross 
border insolvency matters “to enhance coordination and cooperation among courts under 
whose supervision such proceedings are being conducted.”  

https://www.nyeb.uscourts.gov/local-bankruptcy-rules-united-states-bankruptcy-court-eastern-district-new-york
https://www.nyeb.uscourts.gov/local-bankruptcy-rules-united-states-bankruptcy-court-eastern-district-new-york
https://www.nyeb.uscourts.gov/sites/nyeb/files/ord_676-with-procedures.pdf
http://www.nysb.uscourts.gov/sites/default/files/Chapter15Guidelines.pdf
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9019-1 ALTERNATIVE DISPUTE RESOLUTION -- MEDIATION 

(a) Assignment of a Matter to Mediation. 

The Court may direct any dispute arising in any case or proceeding (collectively, 
“Matter”) to mediation sua sponte or upon the request of one or more party in interest. 
The Court may determine which parties in interest shall participate in the mediation. If a 
Matter is assigned to mediation, the parties shall comply with all applicable pleading, 
discovery, and other deadlines and scheduling requirements. 
(b) Appointment of a Mediator. 

The mediation participants shall select a mediator and at least one alternate from 
the Mediation Register of approved mediators kept by the Clerk within 7 days of the 
entry of the order assigning the matter to mediation. If the mediation participants cannot 
agree within that time, or if the Court determines that selection of a mediator by the Court 
is appropriate, then the Court shall appoint a mediator.  Within 7 days of the selection of 
a mediator, the mediation participants and the mediator shall submit a proposed consent 
order appointing the mediator and describing the mediation procedures, including the 
terms of the mediator’s compensation and expense reimbursement (the “Mediation 
Order”). Procedures that are not set forth in the Mediation Order shall be governed by 
agreement of the parties, by this rule, or by the mediator. 

The proposed Mediation Order shall be accompanied by a verified statement by 
the mediator stating that such person does not hold or represent an interest adverse to the 
estate, except as specifically disclosed therein, and that such person is disinterested. 
(c) Mediation Procedures. 

(i) The mediator and the mediation participants shall agree on 
the time and location for the initial mediation conference, 
which shall take place as soon as practicable after the entry 
of the Mediation Order, but no later than 30 days after the 
entry of the Mediation Order. The mediator may require the 
mediation participants to submit or exchange documents or 
information, including a mediation statement, before the 
initial mediation conference. 

(ii) Each mediation participant that is an individual shall attend 
the mediation conference in person. Each mediation 
participant that is a government entity shall attend in person 
by a representative who has, to the extent practicable, 
authority to settle the matter. All other mediation 
participants shall attend the mediation conference in person 
through a representative with authority to settle the matter. 
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The mediator may permit telephonic or video participation 
in the mediation conference in appropriate circumstances. 

(iii) The mediator shall determine the time and place for the 
mediation, including mediation conferences and caucuses 
between the mediator and a mediation participant, and the 
submission or exchange of documents or information. The 
mediator may not require a mediation participant who is 
represented by counsel to meet with the mediator without 
counsel present. 

(iv) The mediator may set a deadline for the mediation 
participants to respond to a settlement proposal, including a 
settlement proposal by the mediator. 

(v) Additional mediation procedures for the mediation may be 
agreed upon by the mediator and the mediation participants 
during the mediation process. 

(d) Settlement Proposals by the Mediator. 

The mediator may, but shall not be required to, make a settlement proposal to the 
mediation participants. A settlement proposal by the mediator that is not accepted by the 
mediation participants shall not be disclosed to the Court. 

(e) Failure to Comply with the Mediation Rule. 

If a mediation participant willfully fails to participate in good faith in the 
mediation process, then the mediator shall submit to the Clerk and serve on the mediation 
participants a report of the failure to participate. The report shall not be electronically 
filed, shall state on the first page at the top right corner that it is being submitted to the 
attention of the Clerk, and shall state that it is a report of a failure to mediate in good faith 
that should not be filed or given to the Judge. The report shall not be sent to the Judge 
presiding over the matter. The Clerk shall deliver the report to the Judge designated by 
the Chief Judge for mediation, who will take appropriate action, including holding a 
conference or hearing in person or telephone, and who may, in  appropriate 
circumstances, impose sanctions. 

(f) Post-Mediation Procedures. 

(i) If the mediation participants reach an agreement, then the 
mediator shall serve upon the parties and file electronically 
with the Court a report stating that the matter has been 
settled. 
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(ii) If the mediation participants do not reach an agreement, 
and the mediator concludes that the mediation is at an 
impasse, then the mediator shall serve upon the parties and 
file with the Court a report stating that the mediation has 
reached an impasse and should be concluded. 

(iii) Upon the filing of the mediator’s report, the mediation will 
be placed in suspense and the mediator will be excused 
from undertaking any further actions, unless otherwise 
requested by the mediation participants or directed by the 
Court. 

(g) Withdrawal from Mediation. 

At any time, the Court may withdraw a matter from mediation if the Court 
determines that the mediation referral is no longer appropriate. At any time, a party in 
interest, the United States trustee, or the mediator may request a conference with the 
Court or file a motion to withdraw a matter from mediation for cause. 

(h) Mediator Compensation. 

The mediator shall be compensated on terms that are satisfactory to the mediator 
and the mediation participants. The mediator’s compensation shall be subject to Court 
approval if the estate is to pay any part of the expense. The mediator and the mediation 
participants shall set forth the terms of the mediator’s compensation in the Mediation 
Order. Absent agreement or order to the contrary, the mediation participants shall pay 
equal shares of the mediator’s compensation. If the mediator and the mediation 
participants cannot agree on compensation terms, the Court shall fix terms that are 
reasonable and just. The Court may also request the mediator serve pro bono or on a 
reduced fee basis. 

(i) Qualifications of the Mediator. 

The Clerk shall maintain a Mediation Register. Appointments to the Mediation 
Register shall be for 5-year terms.  To qualify for appointment to the Mediation Register, 
a person must: 

(i) file an application in the form established by the Clerk; 

(ii) not have been suspended from a professional organization 
or have had a professional license revoked, not have 
pending any proceeding to suspend or revoke such license, 
not have resigned from any applicable professional 
organization while an investigation into allegations of 
misconduct which would warrant suspension, disbarment, 
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or professional license revocation was pending; and not 
been convicted of a felony; 

(iii) not have been employed by the Court during the 36-month 
period preceding the date of such person’s appointment to 
the Mediation Register; and 

(iv) meet the following minimum qualifications: 
(A) For Lawyers Applying to be a Mediator:  A 

lawyer must: 

(1) be, or have been, a member 
in good standing of the New 
York State bar for at least 5 
years; 

(2) be admitted to practice in one 
of the district courts in the 
Second Circuit; 

(3) have completed at least 12 
hours of mediation training; 

(4) be willing to undertake a 
minimum of 5 pro bono 
mediation assignments during 
the course of the 5-year term; 

(5) file with the application 
original and current 
certificates of good standing 
from the department of the 
Supreme Court of New York 
Appellate Division in which 
he or she is admitted and 
from one of the district courts 
within the Second Circuit, or 
if retired, have been a 
member in good standing in 
such courts; and 

(6) be certified by the Chief 
Judge. 
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(B) For  Other  Professionals  Applying to be a 
Mediator:  A person must: 

(1) be, or have been, authorized 
to practice for at least 5 years 
under the laws of the State of 
New York as a professional, 
including, but not limited to, 
an accountant, real estate 
broker,  appraiser,  engineer, 
or other professional 
occupation; 

(2) be an active member in good 
standing and submit to the 
Clerk proof of his or her 
professional status, or if 
retired, have been a member 
in good standing, of any 
applicable professional 
organization; 

(3) have completed a mediation 
course or courses consisting 
of at least 12 hours of 
training; 

(4) be willing to undertake a 
minimum of five pro bono 
mediation assignments during 
the course of the 5-year term; 
and 

(5) be certified by the Chief 
Judge. 

The Chief Judge may waive any of the requirements of this subdivision for good 
cause set forth in the application. Each person certified as a mediator shall take an oath 
or affirmation before his or her appointment to the Mediation Register. 

(j) Removal from the Mediation Register. 

A person may be removed from the Mediation Register at the person’s request or 
by the Chief Judge. 
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(k) The Mediation Register. 

The Clerk shall maintain the Mediation Register at the Court’s Website and in the 
Clerk’s office. The Mediation Register shall list the persons appointed to the Mediation 
Register, together with a brief biography and fee information supplied by the mediator to 
the Clerk. The Clerk shall also maintain for public inspection the applications filed by 
persons appointed to the Mediation Register. 

(l) Confidentiality. 

Any oral or written statements made by the mediator, the mediation participants, 
or others during the mediation process shall not be disclosed by any of the mediation 
participants, their agents, or the mediator, except that such statements may be disclosed to 
a Judge designated to hear a matter under subdivision (e) of this rule. Matters not to be 
disclosed include, without limitation: 

(i) views expressed or suggestions made by a participant 
with respect to a possible settlement of the dispute; 

(ii) whether a participant indicated a willingness to accept a 
proposal for settlement made by the mediator; 

(iii) proposals made or views expressed by the mediator; 

(iv) statements or admissions made by a participant; and 

(v) documents prepared for use in the mediation. 

Records, reports, or other documents received by a mediator shall be confidential 
and shall not be provided to the Court except as required by subdivision (e) of this rule. 
The mediator shall not be compelled to testify or disclose any information concerning the 
mediation in any forum or proceeding, except as required by subdivision (e) of this rule. 
Unless the mediation participants and the mediator agree, 60 days after the mediator files 
a report under subdivision (f) of this rule, the mediator may discard the submissions made 
by the mediation participants and any other documents or information relating to the 
mediation. 

Rule 408 of the Federal Rules of Evidence and any applicable federal or state 
statute, rule, common law, or judicial precedent relating to the privileged nature of 
settlement discussions, mediation, or other alternative dispute resolution procedure shall 
apply to statements and information that may not be disclosed pursuant to this rule. 
Information otherwise discoverable or admissible in evidence shall not be immunized 
from discovery or inadmissible in evidence because it was disclosed in the mediation. 
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(m) Immunity.

The mediator shall be immune from claims arising out of acts or omissions arising
from or relating to his or her service as a Court appointee, to the maximum extent 
allowed by law. 

REFERENCE: Federal Rule of Evidence 408 

9019-2 LOSS MITIGATION FOR INDIVIDUAL DEBTORS WITH 
RESIDENTIAL REAL PROPERTY AT RISK OF 
FORECLOSURE 

Loss mitigation procedures for the facilitation of consensual resolutions for individual 
debtors whose residential real property is at risk of loss to foreclosure shall be governed 
by the Loss Mitigation Program Procedures promulgated by the Court, which is available 
on the Court’s Website ([INSERT LINK]). Individual Judges of the Court may, through 
individual and/or chambers rules, choose not to participate in the Loss Mitigation 
Program.    



UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
------------------------------------------------------x 
In re: 

Adoption of Modified Loss Mitigation 
Program Procedures 

General Order No. 676 
Amending General Orders 

Nos. 543 and 582 

---------------------------------------------x 

WHEREAS, by resolution of the Board of Judges of the United States Bankruptcy Court 
for the Eastern District of New York, General Order #543, dated December 8, 2009, instituted a 
uniform, comprehensive, court-supervised loss mitigation program in order to facilitate 
consensual resolutions for individual debtors whose residential real property is at risk of loss to 
foreclosure; and 

WHEREAS, the loss mitigation program has helped avoid the need for various types of 
bankruptcy litigation, reduced costs to debtors and secured creditors, and enabled debtors to 
reorganize or otherwise address their most significant debts and assets under the United States 
Bankruptcy Code; and 

WHEREAS, the Loss Mitigation Program Procedures were adopted, pursuant to 11 
U.S.C. § 105(a), and shall apply in all individual cases assigned under Chapter 7, 11, 12 or 13 of 
the Bankruptcy Code, to Chief Judge Carla E. Craig, Judge Elizabeth S. Stong, Judge Robert E. 
Grossman, Judge Nancy Hershey Lord and Judge Louis A. Scarcella, and any other Judge of this 
Court who may elect to participate in the Loss Mitigation Program; and 

WHEREAS, General Order #543 also provided that the Court may modify the Loss 
Mitigation Program Procedures from time to time by duly adopted General Order; and 

WHEREAS, after further review of the Loss Mitigation Program, the Board of Judges has 
agreed to certain modifications to the procedures and forms; now therefor, 

IT IS HEREBY ORDERED that the revised Loss Mitigation Program Procedures and 
forms are adopted effective immediately and shall be available in the Clerk's office and on the 
Court's web site. 

Dated: Brooklyn, New York 
April 1, 2019 

/s/ CARLA E. CRAIG 

Carla E. Craig, 
Chief U.S. Bankruptcy Judge 



1 
 

LOSS MITIGATION PROGRAM PROCEDURES 
 

I. PURPOSE 
 
 

The Loss Mitigation Program is designed to function as a forum in individual bankruptcy 
cases for debtors and lenders to reach consensual resolution whenever a debtor’s residential 
property is at risk of foreclosure. The Loss Mitigation Program aims to facilitate resolution by 
opening the lines of communication between the debtors’ and lenders’ 
decision-makers. While the Loss Mitigation Program stays certain bankruptcy deadlines that might 
interfere with the negotiations or increase costs to the loss mitigation parties, the Loss Mitigation 
Program also encourages the parties to finalize any Settlement (as defined below) under 
bankruptcy court protection, instead of seeking dismissal of the bankruptcy case. 
 

II. LOSS MITIGATION DEFINED 
 

The term “loss mitigation” is intended to describe the full range of solutions that may 
avert the loss of a debtor’s property to foreclosure, increased costs to the lender, or both. Loss 
mitigation commonly consists of the following general types of agreements, or a combination of 
them: loan modification, loan refinance, forbearance, short sale, or surrender of the property in 
full satisfaction. The terms of a loss mitigation solution will vary in each case according to the 
particular needs, interests, and goals of the parties. 
 

III. ELIGIBILITY 
 

The following definitions are used to describe the types of parties, properties, and loans 
that are eligible for participation in the Loss Mitigation Program: 
 
A. DEBTOR 
 
The term “Debtor” means any individual debtor in a case filed under Chapter 7, 11, 12, or 
13 of the Bankruptcy Code, including joint debtors, whose case is assigned to Chief Judge Carla 
E. Craig, Judge Elizabeth S. Stong, Judge Nancy Hershey Lord, Judge Robert E. Grossman, and 
Judge Louis A. Scarcella, any other judge who elects to participate in the Loss Mitigation 
Program. 
 
B. PROPERTY 
 

The term “Property” means any real property, including condominiums or cooperative 
apartments, used as the Debtor’s principal residence, in which the Debtor holds an interest. 
 

C.  LOAN 
 

The term “Loan” means any mortgage, lien, or extension of money or credit secured by 
Property or stock shares in a residential cooperative, regardless of whether the Loan (1) is 
considered to be “subprime” or “non-traditional;” (2) was in foreclosure prior to the bankruptcy 
filing; (3) is the first or junior mortgage or lien on the Property; or (4) has been “pooled,” 
“securitized,” or assigned to a servicer or to a trustee. 
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D. CREDITOR  
 
The term “Creditor” means any holder, mortgage servicer, or trustee of a Loan. 
 

 
IV. ADDITIONAL PARTIES 

 

A. OTHER CREDITORS  
 

Any party may request, or the bankruptcy court may direct, more than one Creditor to 
participate in the Loss Mitigation Program, where it may be of assistance to obtain a global 
resolution. 
 
B. CO-DEBTORS AND THIRD PARTIES 
 

Any party may request, or the bankruptcy court may direct, a co-debtor or other third 
party to participate in the Loss Mitigation Program, where the participation of such party may be 
of assistance, to the extent that the bankruptcy court has jurisdiction over the party or the party 
consents. 
 

C. CHAPTER 13 TRUSTEE 
 

Any party may request, or the bankruptcy court may direct, the Chapter 13 Trustee to 
participate in the Loss Mitigation Program to the extent that such participation is consistent with 
the Chapter 13 Trustee’s duty under Bankruptcy Code Section 1302(b)(4) to “advise, other than 
on legal matters, and assist the debtor in performance under the Chapter 13 plan.” 
 
D. MEDIATOR 
 

Any party may request, or the bankruptcy court may direct, a mediator from the 
Mediation Register maintained by the United States Bankruptcy Court for the Eastern District of 
New York to participate in the Loss Mitigation Program. 
 

V. COMMENCEMENT OF LOSS MITIGATION 
 

Parties are encouraged to request to enter into the Loss Mitigation Program as early in the 
case as possible, but a request may be made at any time as follows. 
 
A. BY THE DEBTOR  
 

1.  A Debtor may file a request to enter into the Loss Mitigation Program with a 
particular Creditor. The request must be signed by the Debtor.  If the Debtor seeks to enter into the 
Loss Mitigation Program with more than one Creditor, the Debtor shall file separate requests.  The 
request must be served on the Creditor, and a certificate of service must be filed with the Court as 
proof of service. A Creditor must be served at a street address (not a post office box) or in 
accordance with a notice of appearance or proof of claim that is filed with the Court before the 
request is filed.  The Creditor shall have 14 days from the date of service to object. If no objection 
is filed, the bankruptcy court may an order directing the parties to participate in the Loss Mitigation 
Program (a “Loss Mitigation Order”). 
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2. In a case under Chapter 13, the Debtor must indicate the intention to enter into the 
Loss Mitigation Program with a particular Creditor in the appropriate section of the Chapter 13 
plan, and must file and serve a separate request to enter into the Loss Mitigation Program in 
accordance with paragraph 1 above.   

3.  If a Creditor has filed a motion for relief from the automatic stay pursuant to 
Bankruptcy Code Section 362 (a “Lift-Stay Motion”), the Debtor may serve and file a request to 
enter into the Loss Mitigation Program at any time before the conclusion of the hearing on the 
Lift-Stay Motion. The bankruptcy court may consider the Debtor’s request and any opposition 
by the Creditor at the hearing on the Lift-Stay Motion. 
 

B. BY A CREDITOR  
 

A Creditor may serve and file a request to enter into the Loss Mitigation Program. The 
Debtor shall have 14 days from the date of service to object. If no objection is filed, the bankruptcy 
court may enter a Loss Mitigation Order. 
 
C. BY THE BANKRUPTCY COURT 
 

The bankruptcy court may enter a Loss Mitigation Order at any time after notice to the 
parties to be bound (the “Loss Mitigation Parties”) and an opportunity to object. 
 
D. HEARING ON OBJECTION 
 

If any party files an objection, the bankruptcy court shall hold a hearing on the request to 
enter the Loss Mitigation Program and the objection, and shall not enter a Loss Mitigation Order 
until the objection has been heard. 
 

VI. LOSS MITIGATION ORDER 
 
 
A. DEADLINES 
 
A Loss Mitigation Order shall contain: 
 

1. The date by which contact persons and telephone contact information shall be 
provided by the Loss Mitigation Parties. 
 

2. The date by which each Creditor shall initially contact the Debtor. 
 

3. The date by which each Creditor shall transmit any request for information or 
documents to the Debtor. 
 

4. The date by which the Debtor shall transmit any request for information or 
documents to each Creditor. 
 

5. The date by which a written status report shall be filed, or the date and time for 
a status conference and oral status report (whether written or oral, a “Status Report”). In a 
Chapter 13 case, the status conference shall coincide, if possible, with a hearing on confirmation 
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of the Chapter 13 plan. A date to file a written report shall be, if possible, not later than 7 days 
after the initial loss mitigation session. 
 

6. The date when the loss mitigation process (the “Loss Mitigation Period”) 
shall terminate, unless extended. 

B. EFFECT  
 

During the Loss Mitigation Period: 
 

1. A Creditor may contact the Debtor directly, and it shall be presumed that such 
contact does not violate the automatic stay. 
 

2. A Creditor may not file a Lift-Stay Motion, except where necessary to prevent 
irreparable injury. A Lift-Stay Motion filed by the Creditor before the entry of the Loss 
Mitigation Order shall be adjourned to a date following the Loss Mitigation Period, and the stay 
shall be extended pursuant to Bankruptcy Code Section 362(e). 
 

3. In a Chapter 13 case, the date by which a Creditor must object to confirmation 
of the Chapter 13 plan shall be extended to a date that is at least 14 days following the Loss 
Mitigation Period. 
 

4. Federal Rule of Evidence 408 shall apply to communications, information and 
documents exchanged by the Loss Mitigation Parties in connection with the Loss Mitigation 
Program. 
 

VII. DUTIES UPON COMMENCEMENT OF LOSS MITIGATION 
 

A. GOOD FAITH  
 

The Loss Mitigation Parties shall negotiate in good faith. A party that does not participate 
in the Loss Mitigation Program in good faith may be subject to sanctions. 
 
B. CONTACT INFORMATION 
 

1. The Debtor: The Debtor shall provide written notice to each Loss Mitigation 
Party of the manner in which the Creditor shall contact the Debtor or the Debtor’s attorney. This 
may be done in the request to enter the Loss Mitigation Program. 
 

2. The Creditor: Each Creditor shall provide written notice to the Debtor of the name, 
address and direct telephone number of the contact person with authority to act on the Creditor’s 
behalf. This may be done in the request to enter the Loss Mitigation Program. 
 
C. STATUS REPORT 
 

The Loss Mitigation Parties shall provide a written or oral Status Report to the 
bankruptcy court within the period set in the Loss Mitigation Order. The Status Report shall 
indicate how many loss mitigation sessions have occurred, whether a resolution has been 
reached, and whether a Loss Mitigation Party believes that additional sessions may result in 
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partial or complete resolution. A Status Report may include a request for an extension of the 
Loss Mitigation Period. 
 
D. BANKRUPTCY COURT APPROVAL 

 
The Loss Mitigation Parties shall seek bankruptcy court approval of any Settlement 

reached during loss mitigation. 
 

VIII. LOSS MITIGATION PROCESS 
 

A. INITIAL CONTACT  
 

Following entry of a Loss Mitigation Order, the contact person designated by each 
Creditor shall contact the Debtor and any other Loss Mitigation Party within the time set by the 
bankruptcy court. The Debtor may contact any Loss Mitigation Party at any time. The purpose of 
the initial contact is to create a framework for the loss mitigation session and to ensure that the 
Loss Mitigation Parties are prepared. The initial contact is not intended to limit the issues or 
proposals that may arise during the loss mitigation session. 
 
During the initial contact, the Loss Mitigation Parties shall discuss: 
 

1. The time and method for conducting the loss mitigation sessions. 
 

2. The loss mitigation alternatives that each party is considering. 
 
 3. The exchange of information and documents before the loss mitigation session, 
including the date by when the Creditor shall request information and documents from the 
Debtor and the date by when the Debtor shall respond. All information and documents shall be 
provided at least seven days before the first loss mitigation session. 
 
B. LOSS MITIGATION SESSIONS 
 

Loss mitigation sessions may be conducted in person, by telephone, or by video 
conference. At the conclusion of each loss mitigation session, the Loss Mitigation Parties shall 
discuss whether and when to hold a further session, and whether any additional information or 
documents should be exchanged. 
 
C. BANKRUPTCY COURT ASSISTANCE 
 

At any time during the Loss Mitigation Period, a Loss Mitigation Party may request a 
settlement conference or status conference with the bankruptcy judge. 
 
D. SETTLEMENT AUTHORITY 
 

At a loss mitigation session, each Loss Mitigation Party shall have a person with full 
settlement authority present. At a status conference or settlement conference with the bankruptcy 
court, each Loss Mitigation Party shall have a person with full settlement authority present. If a 
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Loss Mitigation Party is appearing by telephone or video conference, that party shall be available 
beginning thirty minutes before the conference. 

 

IX.  DURATION, EXTENSION AND EARLY TERMINATION 

A. INITIAL PERIOD 

The initial Loss Mitigation Period shall be set by the bankruptcy court in the 
Loss Mitigation Order. 
 
B. EXTENSION 
 

1.         By Agreement: The Loss Mitigation Parties may agree to extend the Loss Mitigation 
Period by stipulation to be filed not less than one business day before the Loss Mitigation Period 
ends. 
 

2. In the Absence of Agreement: A Loss Mitigation Party may request to extend 
the Loss Mitigation Period in the absence of agreement by filing and serving a request to extend 
the Loss Mitigation Period on the other Loss Mitigation Parties, who shall have seven days to 
object. If the request to extend the Loss Mitigation Period is opposed, then the bankruptcy court 
shall schedule a hearing on the request. The bankruptcy court may consider whether (1) an 
extension 
of the Loss Mitigation Period may result in a complete or partial resolution that provides a 
substantial benefit to a Loss Mitigation Party; (2) the party opposing the extension has 
participated in good faith and complied with these Loss Mitigation Procedures; and (3) the party 
opposing the extension will be prejudiced. 
 
C. EARLY TERMINATION 
 

1. Upon Request of a Loss Mitigation Party: A Loss Mitigation Party may request 
to terminate the Loss Mitigation Period by filing and serving a request to terminate the Loss 
Mitigation Period on the other Loss Mitigation Parties, who shall have seven days to object. If 
the request to terminate the Loss Mitigation Period is opposed, then the bankruptcy court shall 
schedule a hearing on the request. Notice may be modified for cause if necessary to prevent 
irreparable injury. 
 

2. Dismissal of the Bankruptcy Case: A Chapter 13 bankruptcy case shall not be 
dismissed during the pendency of a Loss Mitigation Period, except (1) upon motion of the 
Chapter 13 Trustee or the United States Trustee for failure to comply with the requirements of 
the Bankruptcy Code; or (2) upon the voluntary request of the Chapter 13 Debtor. A Chapter 13 
Debtor may not be required to request dismissal of the bankruptcy case as part of a 
Settlement during the Loss Mitigation Period. If a Chapter 13 Debtor requests voluntary 
dismissal during the Loss Mitigation Period, the Debtor shall indicate whether the Debtor agreed 
or intends to enter into a Settlement with a Loss Mitigation Party. 
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D. DISCHARGE 
 

The Clerk of the Court shall not enter a discharge during the pendency of a 
Loss Mitigation Period. 

X. SETTLEMENT 
 

The bankruptcy court shall consider any agreement or resolution (a “Settlement”) reached 
during loss mitigation and may approve the Settlement, subject to the following provisions: 
 

1. Implementation: A Settlement may be noticed and implemented in any manner 
permitted by the Bankruptcy Code and Federal Rules of Bankruptcy Procedure (the “Bankruptcy 
Rules”), including but not limited to a stipulation, sale, Chapter 11 plan of reorganization, or 
Chapter 13 plan. 
 

2. Fees, Costs, or Charges: If a Settlement provides for a Creditor to receive 
payment or reimbursement of any expense arising from the Creditor’s participation in the Loss 
Mitigation Program, that expense shall be disclosed to the Debtor and the bankruptcy court 
before the Settlement is approved. 
 

3.         Signatures: Consent to the Settlement shall be acknowledged in writing by the 
Creditor representative who participated in the loss mitigation session, the Debtor, and the 
Debtor’s attorney, if applicable. 
 

4. Hearing: Where a Debtor is represented by an attorney, a Settlement may be 
approved by the bankruptcy court without further notice, or upon such notice as the bankruptcy 
court directs, unless additional notice or a hearing is required by the Bankruptcy Code or 
Bankruptcy Rules. Where a Debtor is not represented by counsel, a Settlement shall 
not be approved until the bankruptcy court conducts a hearing at which the Debtor shall appear 
in person. 
 

5. Dismissal Not Required: A Debtor shall not be required to request dismissal 
of the bankruptcy case in order to effectuate a Settlement. In order to ensure that the 
Settlement is enforceable, the Loss Mitigation Parties shall seek bankruptcy court approval of the 
Settlement. Where the Debtor requests or consents to dismissal of the bankruptcy case as part of 
the Settlement, the bankruptcy court may approve the Settlement as a “structured dismissal,” if 
such relief complies with the Bankruptcy Code and Bankruptcy Rules. 
 

XI. COORDINATION WITH OTHER PROGRAMS 
 

[Provision may be added in the future to provide for coordination with other loss 
mitigation programs, including programs in the New York State Unified Court System.] 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 

  

----------------------------------------------------------------x   
In re :   
 :   
Procedural Guidelines for Communication and 
Cooperation Between Courts in Cross-Border 
Insolvency Matters       

: 
: 
: 

 General Order No. 679 

 :   
----------------------------------------------------------------x   

 

By resolution of the Board of Judges of the United States Bankruptcy Court for the 
Eastern District of New York, in order to improve the efficiency and effectiveness of cross- 
border insolvency proceedings and to enhance coordination and cooperation among courts under 
whose supervision such proceedings are being conducted; it is hereby 

 
ORDERED that the Procedural Guidelines for Communication and Cooperation 

Between Courts in Cross-Border Insolvency Matters in the United States Bankruptcy Court for 
the Eastern District of New York (the “Guidelines”), annexed hereto, are adopted, effective May 
31, 2019, and shall be available in the Clerk’s Office and on the Court’s website; and it is further 

 
ORDERED, that the Court may modify the Guidelines from time to time by duly 

adopted General Order, making the revised Guidelines available in the Clerk’s Office and on the 
Court’s website no less than fourteen (14) days before the effective date. 

 

Dated: Brooklyn, New York  

 May 31, 2019  

    

    
  /s/ Carla E. Craig 

Honorable Carla E. Craig 
Chief United States Bankruptcy Judge 
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GUIDELINES FOR COMMUNICATION AND COOPERATION 
BETWEEN COURTS IN CROSS-BORDER INSOLVENCY MATTERS1 

 
INTRODUCTION 

 
A. The overarching objective of these Guidelines is to improve in the interests of all stakeholders 

the efficiency and effectiveness of cross-border proceedings relating to insolvency or adjustment 
of debt opened in more than one jurisdiction (“Parallel Proceedings”) by enhancing coordination, 
communication and cooperation among courts under whose supervision such proceedings are 
being conducted. These Guidelines represent best practice for dealing with Parallel Proceedings. 
 

B. In all Parallel Proceedings, these Guidelines should be considered at the earliest practicable 
opportunity. 
 

C. In particular, these Guidelines aim to promote: 
 

(i) the efficient and timely communication and administration of Parallel Proceedings;  
 
(ii) the administration of Parallel Proceedings with a view to ensuring relevant stakeholders’ 

interests are respected; 
 
(iii) the identification, preservation, and maximization of the value of the debtor's assets, 

including the debtor's business; 
 
(iv) the management of the debtor’s estate in ways that are proportionate to the amount of 

money involved, the nature of the case, the complexity of the issues, the number of 
creditors, and the number of jurisdictions involved in Parallel Proceedings; 

 
(v) the sharing of information in order to reduce costs; and 
 
(vi) the avoidance or minimization of litigation, costs, and inconvenience to the parties2 in 

Parallel Proceedings. 
 

D. These Guidelines should be implemented in each jurisdiction in such manner as the jurisdiction 
deems fit.33

 

 

E. These Guidelines are not intended to be exhaustive and in each case consideration ought to be 
given to the special requirements in that case. 
 

F. Courts should consider in all cases involving Parallel Proceedings whether and how to 
implement these Guidelines. Courts should encourage and where necessary direct, if they have 
the power to do so, the parties to make the necessary applications to the court to facilitate such 
implementation by a protocol or order derived from these Guidelines, and encourage them to act 
so as to promote the objectives and aims of these Guidelines wherever possible. 

 
 

                                                           
1   These Guidelines are distilled in large part from the ALI/ABA/III Guidelines Applicable to Court-to-Court 
Communications in Cross-Border Cases.  
2   The term “parties” when used in these Guidelines shall be interpreted broadly.   
3   Possible means for the implementation of these Guidelines include practice directions and commercial guides. 
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ADOPTION AND INTERPRETATION 
 
Guideline 1: In furtherance of paragraph F above, the courts should encourage administrators in Parallel 
Proceedings to cooperate in all aspects of the case, including the necessity of notifying the courts at the 
earliest practicable opportunity of issues present and potential that may (a) affect those proceedings; and 
(b) benefit from communication and coordination between the courts. For the purpose of these Guidelines, 
“administrator” includes a liquidator, trustee, judicial manager, administrator in administration 
proceedings, debtor-in-possession in a reorganization or scheme of arrangement, or any fiduciary of the 
estate or person appointed by the court. 
 
Guideline 2: Where a court intends to apply these Guidelines (whether in whole or in part and with or 
without modification) in particular Parallel Proceedings, it will need to do so by a protocol or an order4, 
following an application by the parties or pursuant to a direction of the court if the court has the power to 
do so. 
 
Guideline 3:  Such protocol or order should promote the efficient and timely administration of Parallel 
Proceedings. It should address the coordination of requests for court approvals of related decisions and 
actions when required and communication with creditors and other parties. To the extent possible, it should 
also provide for timesaving procedures to avoid unnecessary and costly court hearings and other 
proceedings. 
 
Guideline 4: These Guidelines when implemented are not intended to: 
 

(i) interfere with or derogate from the jurisdiction or the exercise of jurisdiction by a court in any 
proceedings including its authority or supervision over an administrator in those proceedings; 

 
(ii) interfere with or derogate from the rules or ethical principles by which an administrator is 

bound according to any applicable law and professional rules; 
 
(iii) prevent a court from refusing to take an action that would be manifestly contrary to the public 

policy of the jurisdiction or which would not sufficiently protect the interests of the creditors 
and other interested entities, including the debtor; or 

 
(iv) confer or change jurisdiction, alter substantive rights, interfere with any function or duty 

arising out of any applicable law, or encroach upon any applicable law. 
 
Guideline 5: For the avoidance of doubt, a protocol or order under these Guidelines is procedural in nature. 
It should not constitute a limitation on or waiver by the court of any powers, responsibilities, or authority 
or a substantive determination of any matter in controversy before the court or before the 
other court or a waiver by any of the parties of any of their substantive rights and claims, except to the 
extent specifically provided in such protocol or order as permitted by applicable law. 
 
Guideline 6: In the interpretation of these Guidelines or any protocol or order approved under these 
Guidelines, due regard shall be given to their international origin and to the need to promote good faith 
and uniformity in their application. 
 
 
  

                                                           
4   In the normal case, the parties will agree on a protocol derived from these Guidelines and obtain the approval of 
each court in which the protocol is to apply.  Pending such approval, or in Parallel Proceedings where there is no 
protocol, administrators and other parties are expected to comply with these Guidelines.   
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COMMUNICATION BETWEEN COURTS5 

 
Guideline 7: A court may receive communications from a foreign court and may respond directly to them. 
Such communications may occur for the purpose of the orderly making of submissions and rendering of 
decisions by the courts, and to coordinate and resolve any procedural, administrative or preliminary matters 
relating to any joint hearing where Annex A is applicable. Such communications may take place through 
the following methods or such other method as may be agreed by the two courts in a specific case: 
 

(i) Sending or transmitting copies of formal orders, judgments, opinions, reasons for decision, 
endorsements, transcripts of proceedings or other documents directly to the other court and 
providing advance notice to counsel for affected parties in such manner as the court considers 
appropriate. 
 

(ii) Directing counsel to transmit or deliver copies of documents, pleadings, affidavits, briefs or 
other documents that are filed or to be filed with the court to the other court, or other appropriate 
person, in such fashion as may be appropriate and providing advance notice to counsel for 
affected parties in such manner as the court considers appropriate. 

 
(iii) Participating in two-way communications with the other court, including by telephone, video 

conference call, or other electronic means, in which case Guideline 8 should be considered. 
 
Guideline 8: In the event of communications between courts, other than on procedural matters, unless 
otherwise directed by any court involved in the communications whether on an ex parte basis or otherwise, 
or permitted by a protocol or order, the following shall apply: 
 

(i) In the normal case, parties may be present. 
 

(ii) If the parties are entitled to be present, advance notice of the communications shall be given to 
all parties in accordance with the rules of procedure applicable in each of the courts to be 
involved in the communications, and the communications between the courts shall be recorded 
and may be transcribed. A written transcript may be prepared from a recording of the 
communications that, with the approval of each court involved in the communications, may be 
treated as the official transcript of the communications. 

 
(iii) Copies of any recording of the communications, of any transcript of the communications 

prepared pursuant to any direction of any court involved in the communications, and of any 
official transcript prepared from a recording may be filed as part of the record in the proceedings 
and made available to the parties and subject to such directions as to confidentiality as any court 
may consider appropriate. 

 
(iv) The time and place for communications between the courts shall be as directed by the courts. 

Personnel other than judges in each court may communicate with each other to establish 
appropriate arrangements for the communications without the presence of the parties. 

 
 
 
 

                                                           
5   Communications between administrators are also expected under and to be consistent with these Guidelines.  
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Guideline 9: A court may direct that notice of its proceedings be given to parties in proceedings in another 
jurisdiction. All notices, applications, motions, and other materials served for purposes of the proceedings 
before the court may be ordered to be provided to such other parties by making such materials available 
electronically in a publicly accessible system or by facsimile transmission, certified or registered mail or 
delivery by courier, or in such other manner as may be directed by the court in accordance with the 
procedures applicable in the court. 
 

APPEARANCE IN COURT 
 
Guideline 10: A court may authorize a party, or an appropriate person, to appear before and be heard by a 
foreign court, subject to approval of the foreign court to such appearance. 
 
Guideline 11: If permitted by its law and otherwise appropriate, a court may authorize a party to a foreign 
proceeding, or an appropriate person, to appear and be heard on a specific matter by it without thereby 
becoming subject to its jurisdiction for any purpose other than the specific matter on which the party is 
appearing. 
 

CONSEQUENTIAL PROVISIONS 
 
Guideline 12: A court shall, except on proper objection on valid grounds and then only to the extent of 
such objection, recognize and accept as authentic the provisions of statutes, statutory or administrative 
regulations, and rules of court of general application applicable to the proceedings in other jurisdictions 
without further proof.  For the avoidance of doubt, such recognition and acceptance does not constitute 
recognition or acceptance of their legal effect or implications. 
 
Guideline 13: A court shall, except upon proper objection on valid grounds and then only to the extent of 
such objection, accept that orders made in the proceedings in other jurisdictions were duly and properly 
made or entered on their respective dates and accept that such orders require no further proof for purposes 
of the proceedings before it, subject to its law and all such proper reservations as in the opinion of the court 
are appropriate regarding proceedings by way of appeal or review that are actually pending in respect of 
any such orders. Notice of any amendments, modifications, extensions, or appellate decisions with respect 
to such orders shall be made to the other court(s) involved in Parallel Proceedings, as soon as it is 
practicable to do so. 
 
Guideline 14: A protocol or order made by a court under these Guidelines is subject to such amendments, 
modifications, and extensions as may be considered appropriate by the court consistent with these 
Guidelines, and to reflect the changes and developments from time to time in any Parallel Proceedings. 
Notice of such amendments, modifications, or extensions shall be made to the other court(s) involved in 
Parallel Proceedings, as soon as it is practicable to do so. 
 
 
 

ANNEX A (JOINT HEARINGS) 
 
Annex A to these Guidelines relates to guidelines on the conduct of joint hearings. Annex A shall be 
applicable to, and shall form a part of these Guidelines, with respect to courts that may signify their assent 
to Annex A from time to time. Parties are encouraged to address the matters set out in Annex A in a 
protocol or order. 
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ANNEX A: JOINT HEARINGS 
 

A court may conduct a joint hearing with another court. In connection with any such joint 
hearing, the following shall apply, or where relevant, be considered for inclusion in a protocol or 
order: 

 
(i) The  implementation  of  this  Annex  shall  not  divest  nor  diminish  any  court’s respective 

independent jurisdiction over the subject matter of proceedings. By implementing this Annex, 
neither a court nor any party shall be deemed to have approved or engaged in any infringement 
on the sovereignty of the other jurisdiction. 
 

(ii) Each court shall have sole and exclusive jurisdiction and power over the conduct of its own 
proceedings and the hearing and determination of matters arising in its proceedings. 

 
(iii) Each court should be able simultaneously to hear the proceedings in the other court.  

Consideration should be given as to how to provide the best audio-visual access possible. 
 

(iv) Consideration  should  be  given  to  coordination  of  the  process  and  format  for submissions 
and evidence filed or to be filed in each court. 

 
(v) A court may make an order permitting foreign counsel or any party in another jurisdiction 

to appear and be heard by it. If such an order is made, consideration needs to be given as 
to whether foreign counsel or any party would be submitting to the jurisdiction of the relevant 
court and/or its professional regulations. 

 
(vi) A court should be entitled to communicate with the other court in advance of a joint hearing, 

with or without counsel being present, to establish the procedures for the orderly making of 
submissions and rendering of decisions by the courts, and to coordinate and resolve any 
procedural, administrative or preliminary matters relating to the joint hearing. 

 
(vii) A court, subsequent to the joint hearing, should be entitled to communicate with the other court, 

with or without counsel present, for the purpose of determining outstanding issues. 
Consideration should be given as to whether the issues include procedural and/or substantive 
matters. Consideration should also be given as to whether some or all of such communications 
should be recorded and preserved. 

 



The Commercial Court, Queen’s Bench Division, High Court of Justice 

Civil Procedure Rules, Part 58-59, https://www.justice.gov.uk/courts/procedure-
rules/civil/rules/part58 

Outlines the rules governing the Commercial Court and the Circuit Commercial Court, 
including a description of which cases cam be heard by the courts.  

The Commercial Court Report 2020-2021, https://www.judiciary.uk/wp-
content/uploads/2022/02/14.50_Commercial_Court_Annual_Report_2020_21_WEB.pdf 

Provides an overview of the court, detailed information for regular users, and recent 
initiatives and projects.  
 

The Commercial Court Guide, 11th Edition, https://www.judiciary.uk/wp-
content/uploads/2022/02/Commercial-Court-Guide-11th-edition.pdf 

A practical guide for parties litigating in the Commercial Court, including processes 
unique to the Covid-19 era.  
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Title Number

Scope of this Part and interpretation Rule 59.1

Application of the Civil Procedure Rules Rule 59.2

Transfer of proceedings Rule 59.3
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Default judgment Rule 59.7
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Case management Rule 59.11

Judgments and orders Rule 59.12

Scope of this Part and interpretation

59.1

(1) This Part applies to claims in Circuit Commercial Court.

(2) A claim may only be started in a Circuit Commercial Court if it –

(a) relates to a commercial or business matter in a broad sense; and

(b) is not required to proceed in another specialist list of the Business and Property Courts.

(3) In this Part and Practice Direction 59 –

(a) ‘Circuit Commercial Court’ means a specialist list established within the courts listed in Practice Direction 59;

(b) ‘Circuit Commercial claim’ means a claim proceeding in a Circuit Commercial Court; and

(c) ‘Circuit Commercial judge’ means a judge authorised to sit in a Circuit Commercial Court.

Application of the Civil Procedure Rules

59.2

These Rules and their practice directions apply to Circuit Commercial claims unless this Part or a practice direction

provides otherwise.

Transfer of proceedings

PART 59 - CIRCUIT COMMERCIAL COURTS
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59.3

Rule 30.5 applies with the modifications that –

(a) a Circuit Commercial judge may transfer a Circuit Commercial claim to another Circuit Commercial Court; and

(b) a Commercial Court judge may transfer a claim from the Commercial Court to a Circuit Commercial Court.

(Rule 30.5(3) provides that an application for the transfer of proceedings to or from a specialist list must be made to a

judge dealing with claims in that list.)

Claim form and particulars of claim

59.4

(1) If particulars of claim are not contained in or served with the claim form –

(a) the claim form must state that, if an acknowledgment of service is filed which indicates an intention to defend the claim,

particulars of claim will follow;

(b) when the claim form is served, it must be accompanied by the documents specified in rule 7.8(1);

(c) the claimant must serve particulars of claim within 28 days of the filing of an acknowledgment of service which indicates

an intention to defend; and

(d) rule 7.4(2) does not apply.

(2) If the claimant is claiming interest, he must –

(a) include a statement to that effect; and

(b) give the details set out in rule 16.4(2),

in both the claim form and the particulars of claim.

(3) Rules 12.6(1)(a) and 14.14(1)(a) apply with the modification that references to the particulars of claim shall be read as

if they referred to the claim form.

Acknowledgment of service

59.5

(1) A defendant must file an acknowledgment of service in every case.

(2) Unless paragraph (3) applies, the period for filing an acknowledgment of service is 14 days after service of the claim

form.

(3) Where the claim form is served out of the jurisdiction, or on the agent of a defendant who is overseas, the time periods

provided by rules 6.12(3), 6.35 and 6.37(5) apply after service of the claim form.

Disputing the court's jurisdiction

59.6

(1) Part 11 applies to Circuit Commercial claims with the modifications set out in this rule.
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(2) An application under rule 11(1) must be made within 28 days after filing an acknowledgment of service.

(3) If the defendant files an acknowledgment of service indicating an intention to dispute the court's jurisdiction, the

claimant need not serve particulars of claim before the hearing of the application.

Default judgment

59.7

(1) Part 12 applies to Circuit Commercial claims, except that rules 12.10 and 12.11 apply as modified by paragraphs (2)

and (3) of this rule.

(2) If, in a Part 7 claim –

(a) the claim form has been served but no particulars of claim have been served; and

(b) the defendant has failed to file an acknowledgment of service,

the claimant must make an application if he wishes to obtain a default judgment.

(3) The application may be made without notice, but the court may direct it to be served on the defendant.

Admissions

59.8

(1) Rule 14.5 does not apply to Circuit Commercial claims.

(2) If the defendant admits part of a claim for a specified amount of money, the claimant may apply under rule 14.3 for

judgment on the admission.

Defence and Reply

59.9

(1) Part 15 (Defence and Reply) applies to Circuit Commercial claims with the modification to rule 15.8 that the claimant

must –

(a) file any reply to a defence; and

(b) serve it on all other parties,

within 21 days after service of the defence.

(2) Rule 6.35 (in relation to the period for filing a defence where the claim form is served out of the jurisdiction) applies to

mercantile claims, except that if the particulars of claim are served after the defendant has filed an acknowledgment of

service the period for filing a defence is 28 days from service of the particulars of claim.

Statements of case

59.10
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The court may at any time before or after issue of the claim form order a mercantile claim to proceed without the filing or

service of statements of case.

Case management

59.11

(1) All Circuit Commercial claims are treated as being allocated to the multi-track, and Part 26 does not apply.

(2) The following parts only of Part 29 apply –

(a) rule 29.3(2) (appropriate legal representative to attend case management conferences and pre-trial reviews); and

(b) rule 29.5 (variation of case management timetable) with the exception of rule 29.5(1)(c).

(3) As soon as practicable the court will hold a case management conference which must be fixed in accordance with

Practice Direction 59.

(4) At the case management conference or at any hearing at which the parties are represented the court may give such

directions for the management of the case as it considers appropriate.

Judgments and orders

59.12

(1) Except for orders made by the court of its own initiative and unless the court otherwise orders every judgment or order

will be drawn up by the parties, and rule 40.3 is modified accordingly.

(2) An application for a consent order must include a draft of the proposed order signed on behalf of all the parties to whom

it relates.

(3) Rule 40.6 (consent judgments and orders) does not apply.
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Scope of this Part and interpretation

58.1

(1) This Part applies to claims in the Commercial Court of the Queen's Bench Division.

(2) In this Part and Practice Direction 58, ‘commercial claim’ means any claim arising out of the transaction of trade and

commerce and includes any claim relating to –

(a) a business document or contract;

(b) the export or import of goods;

(c) the carriage of goods by land, sea, air or pipeline;

(d) the exploitation of oil and gas reserves or other natural resources;

(e) insurance and re-insurance;

(f) banking and financial services;

(g) the operation of markets and exchanges;
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(h) the purchase and sale of commodities;

(i) the construction of ships;

(j) business agency; and

(k) arbitration.

Specialist list

58.2

(1) The commercial list is a specialist list for claims proceeding in the Commercial Court.

(2) One of the judges of the Commercial Court shall be in charge of the commercial list.

Application of the Civil Procedure Rules

58.3

These Rules and their practice directions apply to claims in the commercial list unless this Part or a practice direction

provides otherwise.

Proceedings in the commercial list

58.4

(1) A commercial claim may be started in the commercial list.

(2) Rule 30.5 applies to claims in the commercial list, except that a Commercial Court judge may order a claim to be

transferred to any other specialist list.

(Rule 30.5(3) provides that an application for the transfer of proceedings to or from a specialist list must be made to a

judge dealing with claims in that list.)

Claim form and particulars of claim

58.5

(1) If, in a Part 7 claim, particulars of claim are not contained in or served with the claim form –

(a) the claim form must state that, if an acknowledgment of service is filed which indicates an intention to defend the claim,

particulars of claim will follow;

(b) when the claim form is served, it must be accompanied by the documents specified in rule 7.8(1);

(c) the claimant must serve particulars of claim within 28 days of the filing of an acknowledgment of service which indicates

an intention to defend; and

(d) rule 7.4(2) does not apply.

(2) A statement of value is not required to be included in the claim form.

(3) If the claimant is claiming interest, he must –
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(a) include a statement to that effect; and

(b) give the details set out in rule 16.4(2),

in both the claim form and the particulars of claim.

Acknowledgment of service

58.6

(1) A defendant must file an acknowledgment of service in every case.

(2) Unless paragraph (3) applies, the period for filing an acknowledgment of service is 14 days after service of the claim

form.

(3) Where the claim form is served out of the jurisdiction, or on the agent of a defendant who is overseas, the time periods

provided by rules 6.12(3), 6.35 and 6.37(5) apply after service of the claim form.

Disputing the court's jurisdiction

58.7

(1) Part 11 applies to claims in the commercial list with the modifications set out in this rule.

(2) An application under rule 11(1) must be made within 28 days after filing an acknowledgment of service.

(3) If the defendant files an acknowledgment of service indicating an intention to dispute the court's jurisdiction, the

claimant need not serve particulars of claim before the hearing of the application.

Default judgment

58.8

(1) If, in a Part 7 claim in the commercial list, a defendant fails to file an acknowledgment of service, the claimant need not

serve particulars of claim before he may obtain or apply for default judgment in accordance with Part 12.

(2) Rule 12.6(1) applies with the modification that paragraph (a) shall be read as if it referred to the claim form instead of

the particulars of claim.

Admissions

58.9

(1) Rule 14.5 does not apply to claims in the commercial list.

(2) If the defendant admits part of a claim for a specified amount of money, the claimant may apply under rule 14.3 for

judgment on the admission.

(3) Rule 14.14(1) applies with the modification that paragraph (a) shall be read as if it referred to the claim form instead of

the particulars of claim.

Defence and Reply
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58.10

(1) Part 15 (defence and reply) applies to claims in the commercial list with the modification to rule 15.8 that the claimant

must –

(a) file any reply to a defence; and

(b) serve it on all other parties,

within 21 days after service of the defence.

(2) Rule 6.35 (in relation to the period for filing a defence where the claim form is served out of the jurisdiction) applies to

claims in the commercial list, except that if the particulars of claim are served after the defendant has filed an

acknowledgment of service the period for filing a defence is 28 days from service of the particulars of claim.

Statements of case

58.11

The court may at any time before or after the issue of the claim form order a claim in the commercial list to proceed without

the filing or service of statements of case.

Part 8 claims

58.12

Part 8 applies to claims in the commercial list, with the modification that a defendant to a Part 8 claim who wishes to rely

on written evidence must file and serve it within 28 days after filing an acknowledgment of service.

Case management

58.13

(1) All proceedings in the commercial list are treated as being allocated to the multi-track and Part 26 does not apply.

(2) The following parts only of Part 29 apply –

(a) rule 29.3(2) (legal representative to attend case management conferences and pre-trial reviews);

(b) rule 29.5 (variation of case management timetable) with the exception of rule 29.5(1)(c).

(3) As soon as practicable the court will hold a case management conference which must be fixed in accordance with

Practice Direction 58.

(4) At the case management conference or at any hearing at which the parties are represented the court may give such

directions for the management of the case as it considers appropriate.

Disclosure – ships papers

58.14

(1) If, in proceedings relating to a marine insurance policy, the underwriters apply for specific disclosure under rule 31.12,

the court may –
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(a) order a party to produce all the ships papers; and

(b) require that party to use his best endeavours to obtain and disclose documents which are not or have not been in his

control.

(2) An order under this rule may be made at any stage of the proceedings and on such terms, if any, as to staying the

proceedings or otherwise, as the court thinks fit.

Judgments and orders

58.15

(1) Except for orders made by the court on its own initiative and unless the court orders otherwise, every judgment or order

will be drawn up by the parties, and rule 40.3 is modified accordingly.

(2) An application for a consent order must include a draft of the proposed order signed on behalf of all the parties to whom

it relates.

(3) Rule 40.6 (consent judgments and orders) does not apply.
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2 

Introduction 
The Commercial Court Guide is in practical terms the key point of reference for those 
litigating in the Commercial Court. It was first published in 1986, drafted principally by 
Nicholas Phillips QC (now Lord Phillips of Worth Matravers). When it was rewritten in 
1999, following the advent of the CPR, those leading were Robin Knowles QC (now 
Mr Justice Robin Knowles) and Mr Justice Rix (later Lord Justice Rix). In the years since 
the Guide's advent many distinguished judges have contributed to its development. All the 
current judges of the Court have been familiar with it throughout their professional careers.  

This new edition reflects the concern of the current judges to see the Guide continue to 
evolve in a way which maintains the Court's proud tradition of conducting its business 
efficiently and leading the way in the procedural developments needed to do that in 
changing times. It also reflects the steep learning curve of the past two years, in which the 
Covid-19 pandemic led to a de facto transformation of a number of the Court's processes. 
Some of the innovations brought about by the crisis can be welcomed without hesitation – 
a greater reliance on electronic bundles and a greater facility with technology on both 
sides of the Bench. Readers of this edition of the Guide will find those reflected in the text, 
with the default for all bundles becoming electronic and an emphasis on the need to 
consider the use of technology throughout the life of a case. Others, such as the ability 
and willingness to conduct business remotely, are also welcome but require a more 
nuanced approach depending on the circumstances of each case. 

At the same time the Guide reflects more conventional forms of innovation, with the 
Disclosure section reflecting the latest changes to the Disclosure Pilot and the Witness 
Statements section harmonising with Practice Direction 57AC which now governs trial 
witness statements in most cases in the Business and Property Courts.  

There are two other areas to which the judges of the Court would particularly draw 
attention. The first is the consideration which is given to the options available for proving 
foreign law, reflecting the fact that it is far from always the case that full expert reports and 
cross-examination of experts are necessary – particularly when the law in question is from 
a common law jurisdiction. The second is the encouragement which the Guide offers to 
parties to improve the efficiency of the trial preparation process by obtaining advice on 
evidence at an early stage. This harmonises with the central focus in both the Disclosure 
Pilot and PD57AC on the need to identify the key issues relevant to each of those stages 
and confine work and expenditure accordingly. Furthermore this harks back to the Court’s 
origins where the Notice as to Commercial Causes identified the need for the judge to 
ensure the “speedy determination … of the issues really in controversy between 
the parties”. 

The updating which has been done in this edition of the Guide continues the tradition of 
reflecting suggestions for improvement made by users. The drafting process has been led 
by Mr Justice Andrew Baker, but much assisted by input from a team comprising a 
representative of the Bar, Conall Patton QC, a representative from the solicitors 
represented on the Court's User Group, Laura Feldman, and the Court's lawyer, 
Francesca Girardot. The final draft has also received the benefit of the consideration of 
(and comments by) the entirety of the Court's Judges and the Commercial and Admiralty 
Court Users Committees. The editorial team has received exemplary administrative 
assistance, through Laura Feldman, from the document support team at Freshfields 
Bruckhaus Deringer LLP. 
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As previous editions have noted, the Guide should not be understood to override the Civil 
Procedure Rules or Practice Directions made under them. Nor does it operate as any 
fetter on judicial discretion. The Guide sets out the way in which the Court normally 
expects business to be done, but it remains guidance which must be adopted flexibly and 
adapted to the exigencies of the particular case. It is not a complete code for litigation.   

As was noted in the last edition of the Guide, the Commercial Court now forms part of the 
Business and Property Courts of England & Wales. The Business and Property Courts 
operate as an umbrella covering (amongst others) the Commercial Court, the Admiralty 
Court, and the Technology and Construction Court (all of which are parts of the Queen's 
Bench Division of the High Court) and the Chancery Division. Each court in the Business 
and Property Courts retains its distinctive personality.  

Commercial Court cases – largely international in nature - continue to be tried by 
Commercial Court Judges. Their subject matter spans such subjects as banking and 
finance, shipping, aviation, insurance, trade, commerce and energy. The Commercial 
Court is also the supervisory Court supporting the many international arbitrations which 
are seated in England and Wales; and is thus key to the success of the arbitration 
business based in this jurisdiction.   

But at the same time the Business and Property Courts umbrella adds to these individual 
strengths regionally, nationally and internationally.  There is now greater co-operation 
across the Business and Property Courts. The Commercial Court and the Chancery 
Division work together to run the Financial List; and this Guide provides the base 
document for litigation in that list. This iteration of the Guide will see a move away from the 
Commercial Court Guide supplementing the Circuit Commercial Guide towards a 
paradigm where this Guide will also be the base document for Circuit Commercial Court 
practice, with exceptions and modifications relevant to Circuit Commercial Court practice 
being identified in the new Circuit Commercial Court Guide. It is hoped that further 
harmonisation of Guides can in future take place within the Business and Property Courts. 

 

 

 

The Hon Mrs Justice Cockerill, Judge in Charge of the Commercial Court  

The Hon Mr Justice Andrew Baker, Judge in Charge of the Admiralty Court  

on behalf of the Judges of the Commercial and Admiralty Courts 
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1. Introduction

This Annual Report on the Commercial and Admiralty Courts aims, as in previous years, 
to do two things: to give an overview of the Court to those who may not be familiar with 
it, and provide more detailed information for regular users of the Court. The report also 
covers recent initiatives and projects aimed at maintaining and improving the service 
which the Court provides to its users, and its ongoing response to the Covid-19 pandemic.

The report includes the work of both the Commercial Court and the Admiralty Court, 
which share judges, procedures and administration. It also gives details of the business 
of the London Circuit Commercial Court, which works in tandem with the Commercial 
Court, dealing with cases of a commercial nature whose size or complexity does not 
require them to be heard in the Commercial Court itself.

The legal year has in one sense been headlined by Brexit and the Covid-19 pandemic. 
However, in operational terms both have had a smaller impact on the Court than might 
have been anticipated. The Court has continued to deal with many significant international 
commercial disputes, as well as complex legal disputes arising in a domestic context. There 
have been some impacts from Brexit, particularly in terms of service out of the jurisdiction, 
but supply chain disputes around the moment of Brexit did not materialise. 

And although the pandemic has obviously remained an ongoing theme, it has not 
dominated the Court’s year. Some Covid related disputes have emerged, the most 
significant of which have been expedited for early trial. Trials have had to be planned 
around shifting Covid restrictions, but business has proceeded as usual. Hearings have 
been held in person, remotely or hybrid as the circumstances have required: including 
restrictions in force, length and type of hearing, and personal circumstances of litigants, 
parties and lawyers. As a result, the Court has once again been able to deal with a full 
workload, despite remaining slightly under strength in terms of numbers of judges. 

Also proceeding as usual has been the Court’s focus on continuing to improve procedures. 
One of these has been the new Practice Direction 57AC and Appendix (Statement of Best 
Practice) on witness statements (see section 11 of this report). The judges of the Court 
hope this will help enable witness evidence to focus on the issues where oral evidence 
really matters, and contribute to making this jurisdiction an even better and more efficient 
place to litigate. Another initiative has been the new Commercial Court Guide (11th 
edition), which was published in February 2022. It reflects a great deal of input from both 
users and judges. Andrew Baker J has been at the forefront of both these projects, and we 
are most grateful to him. 

The Disclosure Pilot has been further revised and extended; amendments came into force 
in April and November 2021. We continue to keep the Pilot under close review and to 
listen to the invaluable feedback received from users (see section 10 of this report). We 
hope and anticipate that this project too will ultimately result in more streamlined and 
cost-effective processes.
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As I anticipated in last year’s introduction, some changes introduced in response to the 
pandemic seem likely to remain with us. Typical ‘Friday list’ hearings and other short 
hearings (a half day or less) will be held remotely for the foreseeable future unless there is 
a good reason for them to proceed in person. On the other hand, trials and other longer 
hearings are now being held in person unless circumstances require otherwise; although 
an increase in the number of international witnesses giving evidence remotely seems 
likely to stay with us for some time yet. We continue to value the important features that 
in person hearings can bring to the attainment of justice and the resolution of disputes, 
including live face-to-face cross-examination, the impact of physical presence in court, and 
the opportunities for parties’ interaction in and around court buildings. 

The Court has remained very busy throughout the year with more trial days in 2020-2021 
than in 2019-2020 and unprecedented demand for one-day hearings. 

During the course of the year the Court completed its 125th anniversary celebrations. 
Between October and December 2020, the Court held a series of three virtual seminars 
linking judges, practitioners and academics on a range of current topics in commercial law 
(see section 13 below). It was also a delight that on 6 October 2021 we held our twice-
rescheduled anniversary dinner at the Guildhall, generously hosted by the City of London, 
and with speeches given by (among others) the Lord Chief Justice.

Throughout the year, as last year, we have been grateful to the resilience and adaptability 
of the Court’s users, who have worked with us and their clients/colleagues to adapt to the 
changing situation. Our ongoing liaison with, and feedback from, users – both informally 
and in the regular User’s Group meetings – is invaluable to us.

All of the Court’s judges would also like to thank the Court staff for their enormous hard 
work and dedication, particularly during another year of difficulties and uncertainties. We 
are particularly grateful to the Commercial Court Listing Office, who deal not just with 
listing, but with an infinity of telephone and email inquiries - and in the last year also with 
constantly changing situations regarding court attendance and layout. Special thanks 
go to Michael Tame, for the provision of the up-to-date statistics that are crucial for the 
Annual Report. 

Finally, this Report owes very much to the hard work and ability of Angela Fraser, the clerk 
to Henshaw J, whose talents have now been recognised by a move to the role of Assistant 
Private Secretary to the Lord Chief Justice. The Court’s loss is his gain.

Mrs Justice Cockerill, Judge in Charge of the Commercial Court.
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2. The Courts

2.1 Judges of the Court

At full strength the Commercial Court has 14 nominated judges. As at the start of October 
2021, there were 12 High Court judges nominated to sit in the Commercial and Admiralty 
Courts and they can be found in Appendix 1 to this Report and at https://www.judiciary.
uk/you-and-the-judiciary/going-to-court/high-court/queens-bench-division/courts-
of-the-queens-bench-division/commercial-court/judges-clerks/. As judges of the 
Queen’s Bench Division, they will often be taken away from the Court on other judicial 
business such as sitting on criminal trials on Circuit, sitting in the general Queen’s Bench 
list, the Administrative Court and the Court of Appeal Criminal Division. Some also sit on 
occasion in the Technology and Construction Court. 

The Court aims to have about eight judges sitting at any time. However, as all Divisions 
of the High Court are currently operating below strength, it has rarely been possible to 
maintain this figure in recent years. 

The Court continues to handle a varied case load, with the balance of work including 
both traditional subject-matters (such as international trade, shipping, insurance and 
reinsurance) and newer growth areas including commercial fraud, actions arising out 
of commercial and business acquisition agreements, and claims relating to banking, 
financial services and securities transactions. The Court now handles many more banking 
and financial disputes than previous years, as well as disputes (based in contract or tort) 
between high net worth individuals from around the world.

2.2 Judiciary Changes 

There have been no changes to judicial personnel during the year.

 • Mrs Justice Cockerill remains the Judge in Charge of the Commercial Court; 

 • Mr Justice Andrew Baker has continued in his role as the Admiralty Judge; and

 • His Honour Judge Pelling QC has continued as Judge in Charge of the London Circuit 
Commercial Court.

https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/queens-bench-division/courts-of-the-queens-bench-division/commercial-court/judges-clerks/
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/queens-bench-division/courts-of-the-queens-bench-division/commercial-court/judges-clerks/
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/queens-bench-division/courts-of-the-queens-bench-division/commercial-court/judges-clerks/
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3. The Work of the Commercial Court

The Commercial Court covers a wide jurisdiction, extending to any claim that arises out of 
the transaction of trade and commerce. 

The Commercial Court deals with both international and domestic business disputes, 
including claims relating to:

 • Commercial agreements;

 •  Import and export of goods; 

 • Carriage of goods by sea, land and air;

 • Banking and financial services;

 • Insurance and reinsurance; 

 • Markets and exchanges;

 • Commodities, oil, gas and natural resources;

 • The construction of ships; 

 • Agency;

 • Arbitration and competition matters.

Size of claims

The value of claims in the Court is generally above £5 million. Many of the cases in the 
Court are worth considerably more than this, with a number of cases worth over £1 billion 
being commenced every year.

During the course of the year the Court has commenced a process of auditing claims 
issued in the Court. A number of smaller and more straightforward claims have been 
transferred to the London Circuit Commercial Court, Circuit Commercial Courts in a 
location convenient to the claim or the parties, or an appropriate County Court.

From 2022 all claims issued in the Commercial Court will be audited before a CMC 
is booked to ensure that the Court’s resources can be given to cases which require 
its expertise and that smaller cases can benefit from shorter lead times in the Circuit 
Commercial Courts. 

Pre-reading and time estimates

Due to the expensive nature of all court hearings, time spent dealing with evidence from 
witnesses and oral submissions in court is kept to a minimum. As a result, Commercial 
judges spend much time out of court preparing for a hearing or writing a judgment after 
a hearing. Pre-reading time and judgment writing time has to be built into the Court 
timetable to facilitate this. 
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The complex and often heavily documented nature of commercial cases requires judges 
to pre-read a large amount of material from a “pre-reading list” supplied by advocates. 
The judges rely heavily on the provision of realistic reading lists, accurate estimates of 
pre-reading time, and on the parties updating the Listing Office if the estimate changes as 
trial approaches. 

The Judge in Charge (together with the Judge in Charge of the London Circuit 
Commercial Court) issued guidance on these points on 28 September 2020 following 
an increasing incidence of inaccurate time estimates for hearings and pre-reading. This 
remains effective and the Guidance can be found at: https://www.judiciary.uk/wp-
content/uploads/2020/10/Time-estimates-Notice-2020-1.pdf (or via Time estimates 
for pre-reading and hearings | Courts and Tribunals Judiciary).

Mrs Justice Cockerill recently noted at a Commercial Court Users Committee Meeting 
[See minutes at https://www.judiciary.uk/wp-content/uploads/2021/12/Commercial-
Court-User-Committee-Meeting-Minutes-24Nov21.pdf ] that there are too many cases 
in which inaccurate estimates are provided of hearing or reading time (or both), and 
stressed that cases which err badly in this regard will be stood out of the list and are likely 
to be relisted without any expedition and the costs of the second hearing disallowed.

Judges also deal with a large number of applications on paper: see further section 12.2 
below. The Judge in Charge of the Commercial Court deals in addition with applications 
to transfer in and out of the Court, as well as matters concerning listing and expedition.

Overview

Following the trend of previous years, the Court has experienced a very busy year with a 
number of very lengthy trials and heavy interlocutory applications. There has also been a 
notable increase in the overall number of one day hearings this year.

The numerous highlights of 2020/2021 have included:-

 • Skatteforvaltningen (Danish Customs and Tax Administration) (SKAT) v Solo Capital 
Partners LLP (In Special Administration) [2021] EWHC 974 (Comm) - £1.5 billion 
claim in relation to withholding tax applications in Denmark dismissed for want of 
jurisdiction

 • Surkis & Others v Poroshenko & another [2021] EWHC 2512 (Comm) – strike out/
reverse summary judgment on claims against the former president and central bank 
governor of Ukraine

 • London Steam-Ship Mutual Insurance Association Ltd v Spain [2021] EWHC 1247 
(Comm) | [2022] 1 W.L.R. 99 issues as to whether a Spanish judgment holding a P&I 
Club liable for pollution damage up to a policy limit of US$1 billion following the loss 
of an oil tanker should not be recognised by the English court as contrary to English 
public policy pursuant to Regulation 44/2001 art.34(1)

https://www.judiciary.uk/wp-content/uploads/2020/10/Time-estimates-Notice-2020-1.pdf
https://www.judiciary.uk/wp-content/uploads/2020/10/Time-estimates-Notice-2020-1.pdf
https://www.judiciary.uk/announcements/time-estimates-for-pre-reading-and-hearings/
https://www.judiciary.uk/announcements/time-estimates-for-pre-reading-and-hearings/
https://www.judiciary.uk/wp-content/uploads/2021/12/Commercial-Court-User-Committee-Meeting-Minutes-24Nov21.pdf
https://www.judiciary.uk/wp-content/uploads/2021/12/Commercial-Court-User-Committee-Meeting-Minutes-24Nov21.pdf
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 • VTB Commodities Trading DAC -v- JSC Antipinsky Refinery & Others [2021] EWHC 1758 
(Comm) – Court declined jurisdiction to hear additional claims brought by a claimant 
in an arbitration claim, holding it not to have become a “defendant” within the 
meaning of CPR Pt 20

 • Province of Balochistan v Tethyan Copper Co Pty [2021] EWHC 1884 (Comm) – 
respondent to US$4 billion ICC arbitration award precluded by Arbitration Act 1996 
s.73 from challenging tribunal’s jurisdiction based on alleged corruption affecting 
underlying contract, not having so argued before the tribunal itself 

 • PCP Capital Partners LLP v Barclays Bank Plc [2021] EWHC 307 (Comm) – claims 
for fraudulent misrepresentation regarding recapitalisation exercise during global 
financial crisis in 2008

 • Hulley v Russian Federation [2021] EWHC 697 (Comm) – application to lift stay, 
pending further appeal in curial court (Dutch Supreme Court), of application to 
enforce $50 billion Energy Charter Treaty arbitration award

 • Leeds City Council v Barclays Bank Plc [2021] EWHC 363 (Comm) | [2021] Q.B. 1027- 
In the context of loans said to be affected by the LIBOR rigging scandal the court 
considered the test for demonstrating reliance on a misrepresentation

 • Lakatamia v Su [2021] EWHC 1907 (Comm) involving principles concerning 
conspiracy to evade freezing injunctions and confirmation of the “Marex” tort

 • Tatneft v Gennadiy Bogolyubov, Igor Kolomoisky & Others [2021] EWHC 411 (Comm) 
– the 12 week trial of the claim in Michaelmas terms 2020 is understood to have 
been the longest fully remote Commercial Court trial to date. Witnesses and experts 
from Russia, Ukraine and America all gave evidence via video link, including remote 
simultaneous translation from Russian and Ukrainian into English and vice versa

3.1 Arbitration

Matters arising from arbitration still make up a significant proportion of the claims issued 
in the Court (around 25%), reflecting London’s continued status as an important centre 
for international arbitration. 

These matters include a range of applications made in support of the arbitral process, 
such as applications for injunctions in connection with arbitrations, for the enforcement 
of arbitration awards, and other matters such as applications to the court for the 
appointment of an arbitrator. 

The bulk of the arbitration claims issued are:

 • challenges to awards on grounds of jurisdiction under section 67 of the Arbitration 
Act 1996;

 • challenges alleging irregularity (section 68 applications); and 

 • appeals on a point of law (section 69 applications).
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3.1.1 Section 44 applications (injunctions)

During 2020 - 2021, there were 27 applications for injunctions under section 44 of the 
Act, compared with 24 such applications the previous year.

3.1.2 Section 69 applications (appeal on point of law)

The number of section 69 applications received during the year was 35. Of those reported 
as at October 2021:

 •  5 were granted permission to appeal with a final decision pending

 • 16 had permission refused

 • 1 was dismissed at hearing 

 • 1 was discontinued

 •  1 was transferred out

 • 11 were awaiting a permission decision 

as illustrated below: 

Section 69 – 2020-2021

Permission Refused – 16

Dismissed at Hearing – 1

Discontinued – 1

Transferred out – 1

Pending (Pemission decision) – 11

Pending (Final Decision) – 5

5

11

1 1 1

16
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As of October 2021, 67% of the applications considered by a Judge (i.e. excluding those 
awaiting permission decisions) were refused.

Owing to the fact that the lead time to completion of arbitration cases is often longer than 
a year, a more complete picture is offered by previous years.

A review of 2019-2020 shows that there were 37 applications received in that year. Of these:

 • 18 had permission refused

 • 12 were granted permission, of which:

 o 4 were successful

 o 8 were unsuccessful

The remainder were discontinued (4), withdrawn (2) or remained pending (1). This 
indicates that 11% of applications received in 2019-2020 were successful.

The data for 2018-2019 show that 54 applications were received. The final position of 
these is that:

 • 31 had permission refused

 • 9 were granted permission, of which:

 o 2 were successful

 o 7 were unsuccessful

Again the remainder were discontinued (7), stayed (4) and, transferred out (2), or 
dormant (1).

Therefore only 4% of applications received in 2018-2019 were successful.

3.1.3 Section 69 applications – Completion Times

These types of applications can take up to a year to finalise from the date when an 
application is filed, via the permission stage, to final decision. 

During this year it has taken on average 100 days for a decision to grant or refuse 
permission to appeal, including the time required for service of the respondent, for 
the respondent to file its response, for any reply by the applicant, and the provision 
of a bundle for the judge. This is similar to applications filed during 2019-2020, when 
the average time was 104 days. The average completion time for applications where 
permission was granted (from receipt of claim to final decision) was 244 days.
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3.1.4 Section 68 applications (irregularity)

During the year the court received 25 section 68 applications, of which:

 •  5 were dismissed without a hearing (on the papers)

 • 1 was dismissed at hearing

 • 2 were discontinued

 • 1 was withdrawn

 • 1 transferred out

 • 1 was stayed

The remaining 14 are awaiting decision.

A review of applications received during 2019-2020 shows 28 applications:

 • 1 successful challenge

 • 2 partially successful challenges

 • 15 dismissed (5 on the papers)

The remainder were discontinued (5), settled (1), withdrawn (1), stayed (1), dormant (1) 
or listed for hearing (1). Thus only 11% of applications were successful or partly successful.

In 2018-2019 there were 26 applications:

 • 2 successful challenges

 • 17 dismissed (including 8 on paper)

The remainder were discontinued (4), transferred out (1), stayed (1) or dormant (1). 
Therefore only 8% of applications were successful.
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3.1.5 Section 67 applications (jurisdiction)

During the year 15 jurisdiction applications were filed under section 67 of the Act (a 21% 
reduction from the 19 filed the previous year), of which:

 • 2 were dismissed (one on the paper and one at hearing)

 •  1 was discontinued

 • 1 was transferred out

 • the remaining 11 are pending 

By way of update on the 19 applications received in the judicial year 2019-2020, the 
current position at the time of writing is that:

 • 8 were dismissed 

 • 5 were discontinued

 • 2 were successful

 • 1 settled

 • 1 was transferred out

 • 2 are pending 

 Thus, to date only 11% of applications have been successful.

3.2 The Circuit Commercial Court 

The Circuit Commercial Court handles commercial transactions that satisfy the following 
criteria:

1. the case concerns a business dispute, including but not limited to such a dispute 
relating to: 

 • Commercial contracts;

 • The export or import of goods, international carriage of goods by land sea or air; 

 •  Insurance and reinsurance; 

 • Banking and financial services, commercial loan agreements, guarantees and 
indemnities; 

 • The operation of markets and exchanges including those concerned with 
commodities of all types and financial products of all types including securities and 
currencies; 

 • Share sale agreements; 

 • Professional negligence; 
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 • Business agency and management agreements including those relating to 
professional sport; 

 • Confidential information and the enforcement of post termination restraints in 
employment contracts; 

 • Ships or yachts (other than to the extent the claim falls within the exclusive 
jurisdiction of the Admiralty Court); or 

 • Arbitrations including appeals and other challenges concerning arbitrations made 
under the Arbitration Act 1996 and the enforcement of Arbitral Awards; 

2. it would be fit for commencement in the Commercial Court by reason of its subject 
matter but is unsuitable for issue in the Commercial Court by reason of its financial 
value and/or the nature of the factual, technical or legal issues that arise; 

3. its value merits trial in the High Court; and 

4. the factual, technical or legal issues that arise require or would benefit from the 
expertise of a Circuit Commercial Judge to resolve. 
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6. Volumes and Business of the Court

This section contains a more detailed analysis of volumes and breakdowns of the 
business. This will be reported separately by each of the sub-divisions of the Court: 
Commercial, Admiralty and London Circuit Commercial. There is also information relating 
to the Financial List.

6.1 Number of New Claims

During the year there were 1,307 claims received in total, across all sub-divisions. As reflected 
in the graph below, the number received overall remains comparable to 2019-2020.

The number of claims issued in the Commercial Court this year (802) has reduced slightly 
from last year’s figure of 860. At the same time there has been an increase in the number 
of London Circuit Commercial Court claims filed this year (up to 283 from 224). It is 
possible that this reflects parties now correctly issuing smaller claims at the London Circuit 
Commercial Court rather than the Commercial Court (see section 3 “Size of Claims” 
above).

The graph below illustrates the overall number of claims issued from October 2018 to 
September 2021:

New Claims
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6.2 The Commercial Court

6.2.1 Types of new claims

A breakdown of new claims by type is provided below. 

It indicates that the largest single category was general contractual claims (214), 
representing 27% of new claims. That was also the largest category (26%) last year.

Leaving aside 88 new claims categorised as ‘other’ as their subject-matter was not 
specified, the top ten categories by number were as follows: 

 • General commercial contracts and arrangements (27%)

 • Insurance and/or reinsurance (8%)

 • Miscellaneous (8%) 

 •  Arbitration enforcement applications under s. 66 and s.101 (6%) 

 • Other arbitration appeal / application claims (5%)

 • Commercial fraud (5%)

 • Shipping cargo (4%)

 • Arbitration injunctions under section 44 (3%) 

 • Arbitration s.69 of the Arbitration Act 1996 – (3%)

 • Professional negligence claims (3%)

The “Miscellaneous” category covers a number of individual categories in which smaller 
numbers of claims are received. This year this includes: claims relating to sale of goods, 
financial matters, securities, banking, arbitrations (s.18), oil gas and other natural 
resources, commodity exchanges and ship finance. 
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The following pie chart illustrates the categories:

Commercial breakdown by type
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7. The Financial List

The Financial List is a specialist list for financial claims exceeding £50 million, or cases that 
raise issues concerning the domestic and international finance markets. It was announced 
by the then Lord Chief Justice in his Mansion House Speech on 8th July 2015 as part of 
an active and forward-looking strategy for the United Kingdom regarding commercial 
dispute resolution, which is designed to respond to users. The List is a joint initiative of the 
Queen’s Bench Division and the Chancery Division, with judges from both jurisdictions 
having been nominated to sit as Financial List judges. It ensures that cases which would 
benefit from being managed and heard by a judge with specific expertise in the law 
relating to the financial markets, or which raise issues of general importance to the 
financial markets, are dealt with by judges with suitable expertise and experience.

The nominated judges of the Financial List from the Commercial Court are:

 • Cockerill J (Judge in Charge of the Commercial Court); 

 • Andrew Baker J;

 • Bryan J;

 • Butcher J;

 • Foxton J; 

 • Knowles J;

 • Picken J.

The nominated judges from the Chancery Division are: 

 • Sir Julian Flaux (Chancellor of the High Court); 

 • Falk J;

 • Hildyard J; 

 • Marcus Smith J; 

 • Miles J;

 • Snowden J;

 • Zacaroli J. 
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7.1 Type of new claims

There were 35 claims issued in the Financial List over the past year. This is identical to the 
number of claims issued in 2019-2020. (See section 6.1 above)

The chart below gives a breakdown of the types of claims issued in the Financial List 
during 2020-2021. 

 • 31% of these claims related to “derivatives/complex financial products” (11 claims, 
up from 5 the previous year)

 • 26% were noted as “miscellaneous” 

 • 17% of claims related to “other important issues with financial markets/ expertise 
required” 

 • 11% concerned “banking transactions/loans project finance”

 • 6% “bonds/debt securities” 

 • There were two pre-action injunctions and one claim relating to sovereign debt.

Financial List – Breakdown by type

Pre-action Injunction – 2

Banking transactions/loans/
project finance – 4

Other Importance for Financial Markets/
Expertise Required – 6

Miscellaneous – 9

Derivatives/
complex financial products – 11

Sovereign debt – 1

Bonds/debt securities – 211

9

6

4

2

21
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7.2 Hearings

The Financial List had 38 hearings listed during the year, of which 32 were effective, with 
the balance settling or not proceeding for other reasons. 

The effective hearings included 12 application hearings and 10 CMCs.

Overall the number of hearings has considerably increased year on year:

 • 2018-2019: 11 

 • 2019-2020: 24

 • 2020-2021: 38 

as illustrated below:

Financial Lists – Hearings
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7.3 Paper Applications
During the year there were 220 paper applications for Financial List cases.

7.4 Trials

There were two trials listed in the Financial List, of which both were contested: 

Deutsche Bank AG London v. Comune di Busto Arsizio [2021] EWHC 2706 (Comm) (Cockerill 
J)

PJSC Bank “Finance and Credit” v. Zhevago [2021] EWHC 2522 (Ch) (Flaux CHC)

Numbers of trials listed and heard since 2018-2019 are illustrated below:

Financial Lists – Trials
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Singapore International Commercial Court 

Report of the SICC Committee, https://www.mlaw.gov.sg/files/Annex-A-SICC-Committee-
Report.pdf/ 

Report released in 2013 assessing the viability of developing a framework for the 
establishment of the SICC.  

Singapore International Commercial Court Rules 2021, https://sso.agc.gov.sg/SL/SCJA1969-
S924-2021?DocDate=20211202#top 

Details the rules and policies the Court follows to effectuate its underlying mission – “the 
expeditious and efficient administration of justice according to law” through “procedures 
compatible with and responsive to the needs and realities of international commerce.” 

SICC Introduces Standalone SICC Rules 2021 To Incorporate International Best Practices an 
Facilitate International Dispute Resolution, https://www.judiciary.gov.sg/news-and-
resources/news/news-details/media-release-singapore-international-commercial-court-
introduces-standalone-sicc-rules-2021-to-incorporate-international-best-practices-and-facilitate-
international-dispute-resolution 

The Media Release announcing the implementation of the SICC Rules to “enhance the 
dispute resolution process” and “meet the demands of increasingly complex international 
commercial disputes.” 

SICC Procedural Guide, https://www.sicc.gov.sg/docs/default-source/legislation-rules-pd/2021-
12-21-sicc-procedural-guide-(wef-1apr2022)(clean).pdf 

The pocket guide to the procedures of the SICC as set out in legislation and the SICC 
Rules 2021. Offers a concise overview of the history, jurisdiction, and procedures of the 
court. 

https://www.mlaw.gov.sg/files/Annex-A-SICC-Committee-Report.pdf/
https://www.mlaw.gov.sg/files/Annex-A-SICC-Committee-Report.pdf/
https://sso.agc.gov.sg/SL/SCJA1969-S924-2021?DocDate=20211202#top
https://sso.agc.gov.sg/SL/SCJA1969-S924-2021?DocDate=20211202#top
https://www.judiciary.gov.sg/news-and-resources/news/news-details/media-release-singapore-international-commercial-court-introduces-standalone-sicc-rules-2021-to-incorporate-international-best-practices-and-facilitate-international-dispute-resolution
https://www.judiciary.gov.sg/news-and-resources/news/news-details/media-release-singapore-international-commercial-court-introduces-standalone-sicc-rules-2021-to-incorporate-international-best-practices-and-facilitate-international-dispute-resolution
https://www.judiciary.gov.sg/news-and-resources/news/news-details/media-release-singapore-international-commercial-court-introduces-standalone-sicc-rules-2021-to-incorporate-international-best-practices-and-facilitate-international-dispute-resolution
https://www.judiciary.gov.sg/news-and-resources/news/news-details/media-release-singapore-international-commercial-court-introduces-standalone-sicc-rules-2021-to-incorporate-international-best-practices-and-facilitate-international-dispute-resolution
https://www.sicc.gov.sg/docs/default-source/legislation-rules-pd/2021-12-21-sicc-procedural-guide-(wef-1apr2022)(clean).pdf
https://www.sicc.gov.sg/docs/default-source/legislation-rules-pd/2021-12-21-sicc-procedural-guide-(wef-1apr2022)(clean).pdf
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REPORT OF THE SINGAPORE INTERNATIONAL COMMERCIAL COURT 
COMMITTEE 

I INTRODUCTION 

Formation of the Singapore International Commercial Court Committee 

1 At the Opening of Legal Year 2013, Chief Justice Sundaresh Menon mooted 

legal services sector and to expand the scope for the internationalisation and export 

of Singapore law. The Chief Justice announced that, after discussion with the 

Minister for Law, Mr K Shanmugam, he had asked Ms Indranee Rajah SC, Senior 

Minister of State for Law and Education, and Justice V K Rajah, Judge of Appeal, 

Supreme Court of Singapore to co-chair a Committee to study the viability of 

2 On 13 May 2013, the Minister for Law appointed the following members to the 

SICC Committee1: 

(a) Mr Ang Cheng Hock SC, Partner (Allen & Gledhill LLP);

(b) Dr Beh Swan Gin, Permanent Secretary (Ministry of Law);

(c) Mr Cavinder Bull SC, Deputy Chairman of Singapore International

Arbitration Centre  Board of Directors, Vice-President of the

SIAC Court of Arbitration, Director (Drew & Napier LLC);

(d) Mr Chan Leng Sun SC, Principal (Dispute Resolution, Baker &

McKenzie.Wong & Leow);

(e) Mr Chong Yee Leong, Partner (Allen & Gledhill LLP);

(f) Lord Peter Goldsmith QC PC, former Attorney General of England and

Wales, Partner (Debevoise & Plimpton LLP);

1
 The members are named in alphabetical order based on their last names. The Secretariat to the 

SICC Committee comprises Ms Valerie Thean (Deputy Secretary, Ministry of Law), Ms Joan Janssen 

(2 Director General, Ministry of Law), Ms Teh Hwee Hwee (Deputy Registrar, Supreme Court), Mr 

Louis Ng (Assistant Registrar, Supreme Court), Mr Seow Zhixiang (State Counsel, Attorney-

Chambers), Mr Shaun Leong Li Shiong (Assistant Registrar, Supreme Court), Mr Justin Yeo 

(Assistant Registrar, Supreme Court), Mr Lim Sing Yong (Assistant Director, Ministry of Law), Mr 

Supreme Court). 
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(g) Professor Jan Paulsson, President (International Council for 

Commercial Arbitration); 

(h) The Honourable Justice Judith Prakash, Judge (Supreme Court of 

Singapore); 

(i) Ms Juthika Ramanathan, Chief Executive (Supreme Court of 

Singapore); 

(j) Mr Harish Salve, former Solicitor General of India, Senior Advocate 

(Supreme Court of India); 

(k) Mr Joe Smouha QC, Barrister (Essex Court Chambers); 

(l) The Honourable James Jacob Spigelman, AC QC, former Chief Justice 

of the Supreme Court of New South Wales; 

(m) Professor Tan Lee Meng, former Judge of the Supreme Court of 

Singapore, Professor (National University of Singapore); 

(n) Mr Thio Shen Yi SC, Joint Managing Director (TSMP Law Corporation); 

(o) Mr Robert Weber, Senior Vice President, Legal and Regulatory Affairs, 

and General Counsel (IBM); 

(p) Ms Ariel Ye, Head of Cross-Border Dispute Resolution (King & Wood 

Mallesons (PRC)); and 

(q) Mr Andre Yeap SC, Senior Partner (Rajah & Tann LLP). 

3 The terms of reference of the SICC Committee are to study and make 

recommendations in relation to: 

(a) the establishment of a SICC specialising in international commercial 

cases; 

(b) the constitution, jurisdiction, powers, procedure and other features of 

the SICC; and 

(c) the appointment of specialist commercial Judges to the SICC. 
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Summary of key recommendations 

4 The key recommendations of the Committee are as follows:  

Premise 

(a) A Singapore International Commercial Court will enable Singapore to 

enhance its status as a leading forum for legal services and commercial 

dispute resolution.  

Organisation 

(b) The SICC will be a division of the Singapore High Court and part of the 

Supreme Court of Singapore. 

(c) A panel of SICC Judges will be constituted, and will comprise existing 

Supreme Court Judges, as well as Associate Judges appointed for a fixed 

period and assigned to cases on an ad hoc basis.  

(d) Where an SICC case goes to the Court of Appeal, the appellate judges 

will be drawn from the SICC panel. 

Caseload 

(e) The SICC will deal with three categories of cases, where: (i) parties 

have consented to use the SICC post-dispute; (ii) disputants are parties to a 

contract giving the SICC jurisdiction over any disputes arising out of that 

contract; and (iii) cases within the Singapore High Court  jurisdiction which 

are transferred to the SICC by the Chief Justice.   

(f) Within these three categories of cases, the SICC, as a High Court, may 

join parties (without their consent).   

Rules and processes 

(g) 

formulated to govern proceedings in the SICC. These provisions should follow 

international best practices for commercial dispute resolution.  

(h) Judges of the SICC and the Court of Appeal Judges hearing appeals in 

the SICC list will be supported by the SICC Registry.   
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Representation 

(i) Representation in the SICC and any Court of Appeal hearings arising

from SICC cases will generally be governed by the Legal Profession Act 

.  

suitable cases. 

(j) It is intended that special rules apply for cases which have no

substantial connection to Singapore.  What constitutes the absence of 

substantial connection will be further refined in consultation with stakeholders, 

but will include cases where (i) Singapore law is not the governing law; or (ii) 

the choice of Singapore law is the sole connection to Singapore; foreign 

counsel may appear in such cases if they are registered with the SICC. 

Registration requirements include an undertaking to abide by a code of ethics. 
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II THE SICC: RATIONALE 

Singapore as a dispute resolution venue 

5 Singapore has sought, in the last decade, to position itself as a neutral third 

party venue for resolving disputes between parties from different jurisdictions. In 

building upon her trusted hub status, Singapore has benefitted from the following 

advantages: 

(a) a well-developed and business-friendly legal system based on the 

common law; 

(b) lawyers who are commercially experienced; 

(c) sound judges; and 

(d) an increasingly sophisticated commercial jurisprudence. 

Furthermore, Singapore  connectivity and geographical location are added 

conveniences which encourage parties to choose Singapore as a venue for dispute 

resolution. 

6 Thus far, Singapore has concentrated her efforts on the arbitration sector as 

part of a broader effort to grow the legal industry, and these efforts have borne fruit. 

Singapore is now widely recognised as the leading arbitration hub in Asia and the 

preferred base for international law firms as well as the corporate counsel of MNCs 

within Southeast Asia and South Asia. Singapore has emerged as a regional leader 

in Asia as the third most preferred seat of arbitration in the world, behind London and 

Geneva, and on par with Tokyo and Paris. The SIAC is the fourth most preferred 

arbitral institution (after the ICC he London 

LCIA  and the International Centre for Dispute 

ICDR ), with a predominantly international caseload2. 

 

 
                                                
 
2
 Source: The White and Case 2010 International Arbitration Survey: Choices of International 

Arbitration: 

<http://www.whitecase.com/files/upload/fileRepository/2010International_Arbitration_Survey_Choices

_in_International_Arbitration.pdf>. 

http://www.whitecase.com/files/upload/fileRepository/2010International_Arbitration_Survey_Choices
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Opportunity for an Asian Dispute Resolution Hub  

7. Over the last 20 years, global trade has grown at an average of about 5.4% 

per annum3.  Asia has outperformed the global economy, attracting a 

disproportionately high percentage of international capital and trade. Since 2009, 

Foreign Direct Investment (FDI) inflows into Asia have grown by 29.2% from US$315 

billion to US$407 billion accounting for 30.1% of global FDI flows in 20124.  In 

ASEAN alone, trade volumes have quadrupled and FDI has grown by slightly more 

than 5 times since 19985. In 2011, ASEAN trade was worth US$2.389 trillion6 while 

FDI in ASEAN was estimated to be worth approximately US$114 billion7 (See Figure 

1).  

 

 

 

 

 

 

 

                                                
 
3
 Source: WTO Press Release, 19 September 2013 

<http://www.wto.org/english/news_e/pres12_e/pr658_e.pdf.>. 
4
 Source: United Nations Conference on Trade and Development (UNCTAD) World Investment 

Report 2012 (Table II  FDI flows by region, 2009 - 2011, Pg 38) and 2013 (Table 1  FDI flows by 

region, 2010  2012, Pg xiii). 
5
 In 1998, ASEAN Trade was US$576 billion and FDI inflow was US$22.4063 billion. Source: ASEAN 

Community in Figures 2008 (Table 9 Pg 9 and Table 19 Pg 27): 

<http://www.asean.org/images/archive/documents/ASEAN-Community-in-Figures-2008.pdf>. 
6
 Source: ASEAN Trade Database, External Trade Statistics: 

<http://www.asean.org/images/2013/resources/statistics/external_trade/table17.pdf>. 
7
 Source: ASEAN Trade Database Source, Foreign Direct Investment net flow, intra and extra-

ASEAN:<http://www.asean.org/images/2013/resources/statistics/Foreign%20Direct%20Investment%2

0Statistics_/Table%2025.pdf>. 

http://www.wto.org/english/news_e/pres12_e/pr658_e.pdf
http://www.asean.org/images/archive/documents/ASEAN
http://www.asean.org/images/2013/resources/statistics/external_trade/table17.pdf
http://www.asean.org/images/2013/resources/statistics/Foreign
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Figure 1: Inflows of Foreign Direct Investment into ASEAN8  

 

8.  Cross border investment and trade into Asia and between Asian economies 

is expected to continue to grow, fuelling the need for a neutral and well-regarded 

dispute resolution hub in the region. From 2010 to 2020 while global GDP is 

expected to increase by approximately 73%, from US$63 trillion to US$109 trillion, 

the Asian economy9 will more than triple during the same time period, from 

US$10.71 trillion to US$34.88 trillion (See Figure 2).  Correspondingly, over the next 

10 years, Asia-Pacific will experience the fastest growth in exports, bolstered by the 

greater intra-Asian trade and expanding trade routes10.   As a result, not only will the 

legal services sector in Asia-Pacific grow significantly11, the number and complexity 

of cross border disputes will also be expected to increase.    

                                                
 
8 
data on inter-company loan for 2011 with intra-/extra ASEAN breakdown show are estimated by 

ASEAN Secretariat. Source: ASEAN Economic Community Chartbook 2012 (Chart 6.1  FDI net 

inflow to ASEAN by source country)  

<http://www.asean.org/images/2013/resources/statistics/AEC_Chartbook_2012r.pdf>. 
9
 Source: UOB Economic-Treasury Research Report - -

November 2012. The Report also points out that the Asian economy will account for 32% of global 

GDP in 2020, up from 17% in 2010. 

10
 Source: Ernst & Young Publication, Beyond Asia: New Patterns of Trade in Asia-Pacific. 

<http://www.ey.com/Publication/vwLUAssets/Beyond_Asia:_new_patterns_of_trade_in_Asia-

Pacific/$FILE/Beyond%20Asia%20-%20new%20patterns%20of%20trade.pdf>. 
11

 Source: MarketLine Industry Profile  - October 2012. From 2012 to 

2016, the legal services sector in Asia-Pacific is projected to increase by 33.8%, from USD$90.6 

billion to USD$121.2 billion. 

http://www.asean.org/images/2013/resources/statistics/AEC_Chartbook_2012r.pdf
http://www.ey.com/Publication/vwLUAssets/Beyond_Asia
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Figure 2:  Projected Growth of the Asian Economy12 

 

 

 

 

 

 

 

9 In tandem with this growth has been a proliferation of cross-border investment 

treaties that has led to an exponential growth in investment arbitration13. In addition, 

up to 90% of the cases seen at the London commercial courts involve an 

international party14 while the Dubai International Financial Centre (DIFC) Courts, 

started in 2006 to handle international commercial disputes witnessed a 40% rise in 

caseload in 2012, with the value of its cases rising by 400% to US$169 million15. A 

window of opportunity currently exists for an Asian dispute resolution hub catering to 

international disputes with an Asian connection. 

10 Given the growing prominence of Asia as a choice destination for foreign 

trade and investment, Singapore, with its well developed and respected legal system 

and legal infrastructure, is well placed to become the Asian dispute resolution hub to 

                                                
 
12

 Source: UOB Economic-Treasury Research Report - -
November 2012. 
13

 

cases between 2003 and 2012. Source: The ICSID Caseload  Statistics (Issue 2013-1) 

<https://icsid.worldbank.org/ICSID/FrontServlet?requestType=ICSIDDocRH&actionVal=CaseLoadStat

istics>.   
14

 Source: Press Release from MOJ, 7 December 2011 <https://www.gov.uk/government/news/a-

royal-opening-for-the-rolls-building>. 
15

 Source: DIFC Courts. 

 <http://difccourts.complinet.com/en/display/display_main.html?rbid=2725&element_id=9266.>. 

https://www.gov.uk/government/news/a
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cater to the expected growth in cross-border, multi-jurisdictional disputes in Asia.  

strengths to establish new dispute resolution offerings within the SICC.  

existing institutional advantages and reputation as a centre for international 

arbitration allows the SICC to position herself as the premium forum16 for court-based 

commercial dispute resolution both within and beyond Asia. 

 
Opportunities created by the global impetus for harmonisation 

11 As cross-border trade and investment in Asia grows at an exponential rate, 

legal practices and judiciaries have to evolve to keep up with the increasingly trans-

national nature of legal work. The need for greater harmonisation is increasingly 

evident as the rapid developments of the commercial world bring significant 

challenges to legal frameworks which have yet to be rationalised from an 

international perspective at the same pace.   

12 In the context of investment arbitration, inconsistent arbitral decisions 

undermine the legitimacy of the investment arbitration regime, while in the broader 

commercial context, the existence of different legal systems within Asia itself leads to 

uncertainties and increases transaction costs.  This may impact the growth of trade 

and investment in the region.  

13 The need for a freestanding body of international commercial law in tandem 

impetus for Singapore to improve upon our existing legal infrastructure to leverage 

upon these opportunities.  

14 There is therefore scope for the SICC to provide an internationally accepted 

dispute resolution procedural framework for the resolution of international 

                                                
 
16

 

ree times from a decade earlier. Source: 

The CityUK Legal Services 2013 Report. <http://www.thecityuk.com/assets/Uploads/Legal-Services-

2013-F.pdf> Research revealed that 40% of the 710 respondents chose English law to govern their 

contracts most frequently, followed by 17% choosing New York law. Source: The White and Case 

2010 International Arbitration Survey: Choices of International Arbitration. UK barristers appear in 

judicial and arbitral proceedings all over the world. The success of the UK legal sector is founded on 

the global dominance of English law for contracts, the prestige and standing of its judicial system, in 

particular the Commercial Court, and the acknowledged quality of its commercial judges and 

barristers. 

http://www.thecityuk.com/assets/Uploads/Legal
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commercial disputes in accordance with substantive principles of international 

commercial law.



In exercise of the powers conferred by section 80 of the Supreme
Court of Judicature Act and all other powers enabling us under any
written law, we, the Rules Committee, make the following Rules:

ORDER 1

GENERAL MATTERS

PRELIMINARY

Citation and commencement (O. 1, r. 1)

1. These Rules are the Singapore International Commercial Court
Rules 2021 and come into operation on 1 April 2022.

Application of Rules (O. 1, r. 2)

2.—(1) These Rules apply to —

(a) every case commenced in the Court on or after 1 April
2022 (unless the case is transferred out of the Court);

(b) every case commenced in the General Division on or after
1 April 2022 and transferred from the General Division to
the Court;

(c) any proceedings (either upon application or on the General
Division’s own motion) for the transfer of a case from the
General Division to the Court, where the case is
commenced on or after 1 April 2022;

(d) every appeal to the Court of Appeal, filed on or after
1 April 2022, from a judgment or an order of the Court; and

Informal Consolidation – version in force from 3/4/2022



(e) every originating application to the Court of Appeal, filed
on or after 1 April 2022, in relation to a judgment or an
order of the Court.

(2) If all parties concerned consent in writing, these Rules apply
with necessary modifications to —

(a) every case commenced in the Court before 1 April 2022;

(b) every case commenced in the General Division or the High
Court (as the case may be) before 1 April 2022 and
transferred from the General Division to the Court at any
time;

(c) every appeal to the Court of Appeal, filed before 1 April
2022, from a judgment or an order of the Court; and

(d) every originating application to the Court of Appeal, filed
before 1 April 2022, in relation to a judgment or an order of
the Court.

(3) Unless otherwise provided in these Rules or ordered by the
Court, the domestic Rules of Court do not apply to the matters set out
in paragraph (1).

(4) Despite paragraphs (1) and (2), the domestic Rules of Court
apply to every case transferred from the Court to the General Division
on or after 1 April 2022.

General Principles (O. 1, r. 3)

3.—(1) In interpreting any provision and exercising any power
under these Rules, the Court seeks to achieve the following General
Principles:

(a) the expeditious and efficient administration of justice
according to law;

(b) procedural flexibility;

(c) fair, impartial and practical processes;

(d) procedures compatible with and responsive to the needs
and realities of international commerce.

S 924/2021 16
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(2) All parties must assist the Court and conduct their cases in a 
manner which will go towards achieving the General Principles.

S 924/202117



General powers of Court (O. 1, r. 11)

11.—(1) Despite any provision of these Rules but subject to
paragraph (2), the Court may, if it considers that doing so is necessary
or desirable for the just, expeditious and economical disposal of any
proceedings in the Court —

(a) make such order as the Court considers just and
appropriate; or

(b) set aside, amend or supplement any of the following:

(i) any order made under sub-paragraph (a);

(ii) any order amended under this sub-paragraph;

(iii) any supplementary order made under this
sub-paragraph.

(2) Where any provision of these Rules makes the exercise of a
power by the Court conditional on a party agreeing or consenting to
the exercise of that power by the Court, paragraph (1) does not
authorise the Court to exercise that power without the agreement or
consent of that party.

(3) Where there is no express provision in these Rules or any other
written law on any matter, the Court may do whatever it considers
necessary or desirable for the just, expeditious and economical
disposal of any proceedings in the Court. In doing so, the Court may
apply the domestic Rules of Court with such necessary modifications
as the context requires.

Informal Consolidation – version in force from 3/4/2022



(4) The Court may extend or shorten the period within which a
person is required or permitted by these Rules or by any judgment,
order or direction, to do any act in any proceedings.

(5) Unless these Rules otherwise provide, the Court may extend the
period referred to in paragraph (4) whether the application for
extension is made before or after the end of that period.

(6) Subject to paragraph (7), where there is non-compliance with
the provisions in these Rules, any written law, the Court’s orders or
directions or any practice directions, the Court may exercise all or any
of these powers —

(a) waive the non-compliance;

(b) accept part of a document and reject the part that is in
non-compliance;

(c) disallow or reject the filing or use of any document;

(d) refuse to hear any matter or dismiss it without a hearing;

(e) dismiss, stay or set aside any proceedings and give the
appropriate judgment or order even though the
non-compliance could be compensated by costs; or

(f) make costs orders or any other orders that are appropriate.

(7) Where the non-compliance is in respect of any written law other
than these Rules, the Court may waive the non-compliance only if the
written law allows such waiver.

(8) The powers of the Court under this Rule are without prejudice to
any other powers of the Court under any written law.

(9) The Court may give directions by letter or by electronic or other
means.

Claim for declaration without other relief (O. 1, r. 12)

12. The Court may make a declaratory judgment or order whether
or not any other relief is sought.

S 924/2021 24
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THE REGISTRY AND ADMINISTRATION

Jurisdiction and powers of Registrar (O. 1, r. 13)

13.—(1) Subject to any written law and directions by the Chief
Justice, the Registrar has the jurisdiction and powers of a Judge
sitting in chambers and must hear all matters in chambers only.

(2) The Registrar may refer any matter to a Judge, whomay hear the
matter referred to him or her or refer it back to the Registrar with
directions.

Practice directions (O. 1, r. 14)

14. The Registrar may issue practice directions or guidelines
relating to proceedings to which these Rules apply.

Registry records (O. 1, r. 15)

15.—(1) The Registry must maintain such Court records and other
documents that are required by any written law or which the Registrar
considers appropriate.

(2) The Registry may collect, use or disclose such data which the
Registrar considers appropriate.

(3) The method of collection, the storage and the period of storage
of Court records, documents and data is in the discretion of the
Registrar.

(4) The Registrar may allow any person to search for, inspect and
take a copy of any document filed in the Court in any action if that
person —

(a) shows a valid interest in the document in question; and

(b) pays the prescribed fee.

(5) The Registrar may redact any document in the interests of
justice before a person searches for, inspects or takes a copy of the
document.

(6) Documents filed in the Court in any action and the Registry’s
records must not be taken out of the Registry without the Registrar’s
permission.

S 924/202125
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(7) Unless ordered otherwise, documents filed in the Court must be
typewritten and printed and must comply with any applicable
provision in these Rules or any practice directions (as the case may
be), relating to quality and dimensions of paper, font size, print
quality, margins, copies and any other requirements.

(8) The Registrar may authorise a person to provide a service that
enables a subscriber of that service —

(a) to search such information relating to Court records and
other documents mentioned in paragraph (1) as the
Registrar may determine; and

(b) to search for, inspect and take a copy of any such
documents filed in the Registry as the Registrar may
determine.

(9) The person authorised to provide the service mentioned in
paragraph (8) must pay to the Registrar such fees for that service to
have access to the information and documents mentioned in
paragraph (8)(a) and (b), as may be agreed between the Registrar
and that person.

(10) Despite paragraph (4), a subscriber of the service mentioned in
paragraph (8) is entitled, at any time when that service is in
operation —

(a) to search the information mentioned in paragraph (8)(a),
without paying the prescribed fee mentioned in
paragraph (4) and without obtaining the permission of
the Registrar; and

(b) to search for, inspect and take a copy of any document
mentioned in paragraph (8)(b), without paying the
prescribed fee mentioned in paragraph (4) and without
obtaining the permission of the Registrar.
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ORDER 2

JURISDICTION AND TRANSFER

Jurisdiction (O. 2, r. 1)

1.—(1) The Court has the jurisdiction to hear and try a case if —

(a) the action between the parties when the case was first filed
is of an international and commercial nature;

(b) each party named in the case when it was first filed has
submitted to the Court’s jurisdiction under a written
jurisdiction agreement; and

(c) the parties do not seek any relief in the form of, or
connected with, a prerogative order (including a
Mandatory Order, a Prohibiting Order, a Quashing Order
or an Order for Review of Detention).

(2) In addition to paragraph (1), the Court may hear and
determine —

(a) a case transferred to the Court under Rule 4;

(b) an Originating Application under Order 12, Rule 6 for the
production of documents before the commencement of
proceedings in the Court;

(c) an Originating Application under Order 18, Rule 1(3) for
an injunction or a search order before the commencement
of proceedings in the Court;

(d) proceedings relating to international commercial
arbitration that the General Division may hear under the
International Arbitration Act, as provided for under
section 18D(2) of the Supreme Court of Judicature Act
and Order 23; and

(e) an Originating Application under Order 25 for permission
to commit a person for contempt of court in respect of any
judgment or order made by the Court.
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(3) For the purposes of paragraph (1)(a) —

(a) an action is international in nature if —

(i) any of the following places is situated in a State other
than Singapore:

(A) the place of business of at least one party to the
action;

(B) the place where a substantial part of the
obligations of the commercial relationship
between the parties is to be performed;

(C) the place with which the subject matter of the
action is most closely connected; or

(ii) all parties named in the case when it was first filed
have expressly agreed that the subject matter of the
action relates to more than one State; and

(b) an action is commercial in nature if —

(i) the subject matter of the action arises from a
relationship of a commercial nature, whether
contractual or not;

(ii) the action relates to an in personam intellectual
property dispute; or

(iii) all parties named in the case when it was first filed
have expressly agreed that the subject matter of the
action is commercial in nature.

(4) For the purposes of paragraph (3)(a)(i), a party’s place of
business is —

(a) the place at which that party carries out its business at the
relevant time;

(b) if that party carries out business at more than one place at
the relevant time, the place (where the party carries out its
business) with the closest connection to the written
jurisdiction agreement or (if there is no written
jurisdiction agreement) the subject matter of the action at
that time; or
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(c) if that party does not carry out business at any place at the
relevant time, the party’s habitual residence at that time.

(5) For the purposes of paragraph (3)(b)(i), the parties to the action
need not be in a relationship of a commercial nature and it is sufficient
that the subject matter of the action arises out of such a relationship.

(6) For the purposes of paragraph (4), the relevant time is —

(a) the time the parties concluded a written jurisdiction
agreement; or

(b) where the case is transferred from the General Division to
the Court —

(i) the time the case was commenced in the General
Division; or

(ii) any such time as the General Division may
determine.

(7) For the purposes of these Rules, a written jurisdiction agreement
is an agreement between 2 or more parties to submit to the exclusive
or non-exclusive jurisdiction of the Court, that is concluded or
documented —

(a) in writing; or

(b) by any other means of communication that renders the
information communicated accessible so as to be usable
for subsequent reference.

S 924/202129

(8) Subject to Rule 3, where each party named in the case when it
was first filed has submitted to the Court’s jurisdiction under a written 
jurisdiction agreement it is presumed that the action is of an 
international and commercial nature.
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SIMPLIFIED ADJUDICATION PROCESS
Simplified adjudication process protocol (O. 28, r. 10)
10.—(1) If each party to a case placed in the TIC List (which is to 
be decided by the pleadings adjudication track) has agreed in writing,
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before the witness statements of evidence-in-chief for the case are
filed and served, to apply a simplified adjudication process protocol
to the case, then, unless the Court directs otherwise, the simplified
adjudication process protocol will apply to the case.

(2) The parties to a case placed in the TIC List must indicate, in the
Case Management Plan filed under Order 9, Rule 4(2)(c), whether
there is any agreement in writing between the parties to apply a
simplified adjudication process protocol to the case.

(3) Where the parties to a case have agreed in writing to apply a
simplified adjudication process protocol to the case —

(a) the parties must inform the Court of the agreement without
delay;

(b) each party must arrange for the forms for the information
required to apply the protocol to be completed and signed
by the counsel for that party or, if that party acts in person,
by that party; and

(c) the parties must file the signed forms mentioned in
sub-paragraph (b).

(4) After the signed forms mentioned in paragraph (3)(b) are filed,
those forms must not be amended, except in exceptional
circumstances and with the permission of the Court.

(5) Where a simplified adjudication process protocol applies to a
case under paragraph (1), the Court may do either or both of the
following to facilitate the just, expeditious and economic disposal of
the case:

(a) with the consent of the parties, modify the protocol or any
provision of the protocol;

(b) give such further directions consistent with the protocol as
the Court sees fit to supplement the protocol.

(6) In this Rule, “simplified adjudication process protocol” means
the protocol set out in Appendix E or a version of that protocol
containing such modifications as may be agreed in writing by the
parties.
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ALTERNATIVE DISPUTE RESOLUTION
Alternative dispute resolution (O. 28, r. 11)
11.—(1) Each party to a case placed in the TIC List must consider 

the use of alternative dispute resolution.
(2) To avoid doubt, Order 9, Rules 3(c) and 5 apply to a case placed 

in the TIC List.
(3) To avoid doubt, the parties to a case placed in the TIC List must 

answer questions 41 and 42 of the Case Management Plan filed under 
Order 9, Rule 4(2)(c).
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For immediate release 

 

SINGAPORE INTERNATIONAL COMMERCIAL COURT INTRODUCES 

STANDALONE SICC RULES 2021 TO INCORPORATE INTERNATIONAL BEST 

PRACTICES AND FACILITATE INTERNATIONAL DISPUTE RESOLUTION 

Comprehensive review results in standalone SICC Rules that provide clarity and 

efficiency to parties to meet the demands of increasingly complex international 

commercial disputes. 

 

The Singapore International Commercial Court Rules 2021 (“SICC Rules 

2021”), gazetted on 2 December 2021, will be implemented from 1 April 2022. The 

SICC Rules 2021 enhance the dispute resolution process in the Singapore 

International Commercial Court (“SICC”) with new procedures aimed at the 

expeditious and efficient administration of justice according to international 

commercial law, while providing for procedural flexibility through fair, impartial and 

practical processes.  

 

2. As a forum for the resolution of international commercial disputes, the SICC 

has established a reputation for neutrality and flexibility, where international judges 

may sit independently or with Singapore judges to adjudicate disputes, and foreign 

lawyers may represent parties in certain matters. The SICC Rules 2021 seek to 

enhance the SICC as a prime centre for dispute resolution by simplifying some of the 

definitions and rules, modernising the language, streamlining procedural steps, 

increasing procedural flexibility and enabling greater judicial control of the entire 

litigation process. This ensures that the SICC remains progressive and has 

procedures compatible with, and responsive to, the fast-changing needs and realities 

of international commerce. 

 

3. Case Management Conferences are a key feature of SICC proceedings. The 

Judge continues to play a critical role in the process under the SICC Rules 2021 and 

there will be no change to the judge-led nature of SICC proceedings. There will 

continue to be robust case management, which will start at a very early stage of 

proceedings, to streamline the dispute for an orderly resolution, prevent dilatory 

practices and delays, and control overall costs. 

 

4. The salient features and key highlights of the SICC Rules 2021 are in ANNEX 

A. Details of the SICC Rules 2021 are available on the SICC website at 

https://go.gov.sg/sicc-rules-2021 and on Singapore Statutes Online at 

https://go.gov.sg/sg-statutes-online-sicc-rules-2021. 

https://go.gov.sg/sicc-rules-2021
https://go.gov.sg/sg-statutes-online-sicc-rules-2021
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5. Welcoming the introduction of the SICC Rules 2021, Chief Justice Sundaresh 

Menon commented, “When we launched the SICC in January 2015, we aimed to 

enhance Singapore’s position as a trusted, neutral venue for dispute resolution in 

Asia, and indeed, the world. The SICC offers commercial parties an excludable right 

of appeal, the ability to join third parties, the option of retaining their counsel of 

choice, including foreign counsel, flexible procedures, and adjudication by a panel of 

some of the most eminent and experienced jurists hailing from both the common law 

and civil law traditions. Following a comprehensive review of our rules of civil 

procedure, I am delighted that the SICC will now have its own, standalone set of 

procedural rules. The SICC Rules 2021 build on the hallmarks of litigation in the 

SICC – efficiency, procedural flexibility, fairness and impartiality, and the use of 

procedures responsive to the needs and realities of international commerce. We will 

review and improve on the SICC Rules to ensure that the SICC continues to offer 

commercial litigants the very best in international dispute resolution practice and 

procedure.” 

 

6. Justice Quentin Loh, President of the SICC, added “The SICC Rules 2021 

retain many key features of the existing SICC procedures, but we have introduced 

some very new and novel changes which we hope will enhance the SICC and make it 

more attractive for potential users. Prime considerations in these changes are to save 

parties time and costs throughout the entire dispute resolution process. The SICC 

takes prides in our model of robust judge-led Case Management Conferences, with 

the Rules expressly providing for very wide powers of the Court to do what is 

necessary or desirable for the just, expeditious and economical disposal of 

proceedings. This sets it apart from international dispute resolutions where 

adjudicators are reluctant to deal firmly with dilatory tactics, as they are concerned 

that their awards may be subsequently set aside for lack of a fair hearing in what the 

legal profession terms ‘due process paranoia’.” 

 

7. When the SICC was launched in January 2015, the procedures were built on 

the existing Rules of Court (as modified by Order 110) and that, together with the 

SICC Practice Directions, facilitated the conduct of proceedings in the Court. Over 

the initial years, there were many discussions on case management and procedures, 

coupled with experience in the matters that were being heard. The time is now ripe to 

have a set of rules for the SICC, to be introduced in tandem with the changes to civil 

procedure rules for domestic cases under the Rules of Court 2021. 

 

8. The SICC Rules 2021 are the result of the efforts of a committee of Judges 

and International Judges, comprising leading jurists from a variety of jurisdictions 
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(including a civil law Judge), and with the support of the SICC Registry. In formulating 

the SICC Rules 2021, the Committee drew from various sources and experiences, 

including the procedural rules of leading commercial courts around the world and the 

rules of leading international arbitral institutions, and sought to incorporate 

international best practices from international commercial litigation as well as 

international arbitration. These were followed by targeted consultations with 

stakeholders, academics, local and foreign lawyers, and corporate counsel. The 

valuable feedback provided was studied carefully and incorporated where appropriate. 

 

 

Issued by: 

Supreme Court of Singapore 

14 December 2021 

 

 

 

For media queries, please contact: 

  

Supreme Court of Singapore 

 Ms Shirleen Lu 

 Assistant Director 

 Office of Public Affairs 

 6332 5307 

 Shirleen_Lu@supcourt.gov.sg  

 
 
 
About the Singapore International Commercial Court 

The Singapore International Commercial Court (SICC) is a division of the General 

Division of the High Court and part of the Supreme Court of Singapore. Enhancing 

Singapore’s international standing as a key legal and business hub in Asia, as well as 

a leading centre for international commercial dispute resolution, the SICC was 

established in 2015 as a trusted neutral forum to meet the growing demand for 

effective transnational dispute resolution through litigation due to Singapore’s 

strategic location within Asia and the reputation of its world-class judiciary known for 

efficiency, competence and integrity. The SICC bench comprises a diverse panel of 

eminent international and local judges who are experienced specialist commercial 

judges in their own right. An important feature of the SICC is that it allows foreign 

lawyers to represent parties in certain circumstances, so long as they are registered 

with the Court and subject themselves to a Code of Ethics. 
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The SICC adopts international best practices for commercial disputes. Its procedures 

are flexible and may be tailored to suit parties’ preferences in several aspects. Yet, 

the SICC retains advantages of litigation like the availability of appeal and interim 

measures. Published judgments with clear grounds of decision will also aid in future 

disputes of a similar nature. And most vital in multi-party and multi-contract scenarios, 

the ability to join third and related parties. Finally, parties having their disputes 

adjudicated at the SICC will find that court fees are cost effective. 

 

In essence, the SICC gives parties a truly unique dispute resolution option, which has 

been described as “arbitration in litigation”, combining the best practices of 

international arbitration with the substantive principles of international commercial 

law. 

 

For more information, please visit www.sicc.gov.sg.  

 

 

http://www.sicc.gov.sg/
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ANNEX A 

 

SICC Rules 2021 – Salient Features and Key Highlights 

 

 

Salient Features in the SICC Rules 2021: 

1. The commencement of a case in the SICC has been simplified, and there is 

now a single mode of commencement of proceedings. The Court may thereafter 

order that a contested claim or counterclaim be decided by one of three default 

adjudication tracks – the pleadings adjudication track, the statements adjudication 

track, or the memorials adjudication track. In deciding the applicable adjudication 

track, the Court may have regard to any agreement between the parties in this regard. 

 

2. The provisions of the SICC Rules 2021 are framed in a manner that 

encourages amicable resolution of disputes, such as mediation. Parties are expressly 

required to consider the possibility of alternative dispute resolution (“ADR”) and to be 

prepared to inform the Court of the suitability of the case for ADR. Where parties are 

agreeable to ADR, the Court may make directions at Case Management Conferences 

to facilitate the parties’ attempt at ADR. Where parties are not agreeable to ADR, the 

Court may direct that ADR be reconsidered at a subsequent time or make any order 

necessary to facilitate the amicable resolution of the dispute. The conduct of the 

parties, including conduct in undertaking or refusing to undertake ADR, may be a 

factor that the Court takes into consideration in determining costs at the end of the 

day. 

 

3. A key change introduced under the SICC Rules 2021 is that parties now 

require the permission of the Court to adduce any expert evidence. Permission will 

only be granted if the expert evidence will contribute materially to the determination of 

any issue in the case and the issue cannot be resolved by an agreed statement of 

facts or by submission based on mutually agreed materials. Parties are required to 

attempt to agree on the common set of agreed or assumed facts that the experts are 

to rely on, and the list of issues referred for expert evidence.  

 

4. As is presently the case, there will be no taxation of costs under the SICC 

Rules 2021. The quantum of costs awarded will generally reflect the costs incurred, 

subject to the principles of proportionality and reasonableness. The SICC Rules 2021 

set out a list of non-exhaustive circumstances that the Court may have regard to in 

considering proportionality and reasonableness.  
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Key Highlights: 

 

1. General Principles which guide the interpretation of, and the Court’s 

exercise of power under, the SICC Rules 2021 

a. Expeditious and efficient administration of justice according to international 

commercial law; 

b. Procedural flexibility; 

c. Fair, impartial and practical processes; and  

d. Procedures compatible with, and responsive to, the needs and realities of 

international commerce. 

 

2. Changes in Terminology 

a. Use of simplified terminology to facilitate understanding by lay persons. 

 

3. Jurisdictional Requirements 

a. Cases which are international and commercial in nature, where the original 

parties to the proceedings have submitted to the SICC’s jurisdiction in written 

jurisdiction agreements, and where no party in the proceeding is seeking any 

prerogative relief. 

b. Cases that are transferred from the General Division of the High Court. 

c. Proceedings under the International Arbitration Act, such as applications to set 

aside arbitral awards, applications for the enforcement of awards and to resist 

such enforcement. 

d. Compulsory jurisdiction to join new parties to proceedings. 

e. The existing jurisdiction rules (e.g. definitions of “international”, “commercial”, 

“place of business” and “jurisdiction agreement”) have been refined so as to 

enhance clarity and brevity, whilst ensuring that the underlying policy positions 

remain unchanged.  

f. Where each party named in the case when it was first filed has submitted to 

the SICC’s jurisdiction under a written jurisdiction agreement, the new SICC 

rules provides for a rebuttable presumption that the action is of an international 

and commercial nature. The presumption does not affect the Court’s power to 

consider its jurisdiction and exercise of jurisdiction in any given case. 

g. Applications for transfer from General Division of High Court to SICC no longer 

require the consent of all parties.  

 

4. Representation by Registered Foreign Lawyers 

a. As is presently the case, parties may be represented by foreign lawyers 

registered with the SICC in certain circumstances, such as in offshore cases 

with no substantial connection to Singapore. 
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b. Where leave is granted for questions of foreign law to be determined on the 

basis of submissions instead of proof, parties may continue to be represented 

by Registered Foreign Lawyers to make such submissions. 

 

5. Commencement of Proceedings and Adjudication Tracks 

a. There is a single mode of commencement of proceedings under the SICC 

Rules 2021. Proceedings are commenced by way of an originating application. 

Generally, the originating application is to be accompanied by a claimant’s 

statement, setting out a concise summary of the claims, as well as a copy of 

the written jurisdiction agreement to which the claimant and defendant are 

party.  

b. The defendant must file and serve a defendant’s statement to indicate, among 

other things, whether the defendant intends to contest the claims or any part 

thereof, and to set out a concise summary of the defence. 

c. The Court will order that a contested claim or counterclaim be decided by one 

of three default adjudication tracks: 

i. Pleadings adjudication track – this is the equivalent of the writ action under 

the existing Rules of Court, and generally culminates in a trial of the matter; 

ii. Statements adjudication track – this is the equivalent of the originating 

summons under the existing Rules of Court, and generally culminates in a 

hearing on submissions; and 

iii. Memorials adjudication track – where parties file memorials which are 

generally required to set out in full detail the parties’ respective statements 

of facts, legal arguments, reliefs claimed, and are to be accompanied by 

witness statements, expert reports (if any) and supporting documents.  

d. In making that order, the Court may have regard to any agreement between 

the parties on the applicable adjudication track. 

e. Under the pleadings track, pleadings are required to be verified by a statement 

of truth signed by the party or, in certain specified circumstances, the party’s 

representative. The statement of truth requires a person to confirm that he/she 

believes that the facts stated in the pleading are true.  

 

6. Case Management Conferences 

a. Case Management Conferences will continue to be judge-led, and judges 

exercise close control over the manner in which a case progresses.   

b. A broad discretion is given to the Court to tailor the procedures to suit the 

dispute at hand. In exercising such power, the Court must seek to achieve the 

General Principles (see above).   

c. All parties have the duty to assist the Court and to conduct their cases in a 

manner which will go towards achieving the General Principles. 
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7. Amicable Resolution of Disputes 

a. Parties are expressly required to consider the possibility of alternative dispute 

resolution (“ADR”) such as mediation with the goal of amicable resolution and 

to be prepared to inform the Court of the suitability of the case for ADR. 

b. Where parties are agreeable to ADR, the Court may make directions at Case 

Management Conferences to facilitate the parties’ attempt at ADR. 

c. Where parties are not agreeable to ADR, the Court may direct that ADR be 

reconsidered at a subsequent time, or make any order necessary to facilitate 

the amicable resolution of the dispute. 

d. The conduct of the parties, including conduct in undertaking or refusing to 

undertake ADR, may be a factor that the Court takes into consideration in 

determining costs at the end of the day. 

 

8. Flexible Disclosure Rules 

a. By default, there is no general discovery process. Instead, parties are to 

produce documents that they intend to rely on and may serve a request to 

produce specific categories of documents on any person. 

b. The Court is empowered to make an order for general discovery in addition to 

or in place of the default procedure. The Court is also empowered to dispense 

with the disclosure of documents altogether. 

 

9. Evidence 

a. By default, evidence is adduced by way of witness statements. The aim is to 

save the time and costs incumbent on the formalities of deposing affidavits. 

b. There are, however, some specified exceptions where affidavits are required, 

e.g. where sworn evidence is required by law, where evidence is being 

adduced in support of applications for injunctions, or where the evidence is 

being adduced in support of an application for an order against the person for 

contempt of court. 

 

10. Expert Evidence 

a. Permission of the Court is required before any expert evidence may be 

adduced. 

b. In granting such leave, the Court will have regard to two questions: 

i. Whether the evidence contributes materially to the determination of any 

issue; and 

ii. Whether the issue may be resolved by other means, such as an agreed 

statement of facts or submissions on mutually agreed materials. 
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11. Trials and Hearings 

a. A single trial bundle is the default under the SICC Rules 2021. All documents 

to be relied on or referred to in the trial by any party is to be included in this 

bundle. The documents are to be included only once and exhibits to witness 

statements or expert reports are to be cross-referenced. This addresses the 

issue of proliferation of trial bundles and duplication of documents. 

b. The Court may dispense with the attendance of the parties and decide any 

matter after reading the documents filed without the need for oral arguments. 

However, the Court may only do this with the parties’ consent where oral 

evidence is given at any part of the proceedings (including any part of a trial of 

an action).  

 

12. Appeals 

a. Different processes apply to: 

i. appeals against decisions made in respect of applications; and 

ii. appeals against decisions made after a trial or hearing on the merits. 

b. Appeals in applications: 

i. Generally a quicker process. 

ii. Parties are to file and exchange a set of written submissions. No further 

submissions without the leave of the Court.  

c. Appeals after trial or merits hearing: 

i. Appellant’s Case – 8 weeks. 

ii. Respondent’s Case – 4 weeks.  

iii. Appellant’s Reply – 2 weeks. 

iv. No skeletal submissions unless Court of Appeal orders otherwise. 

d. The Court of Appeal may decide any matter without hearing oral arguments. 

e. Parties will continue to be able to restrict or limit their right to appeal by 

agreement, unless exceptional circumstances exist such as fraud, illegality 

and fundamental breach of natural justice. 

 

13. Costs 

a. There remains no taxation of costs under the SICC Rules 2021. The quantum 

of costs awarded will generally reflect the costs incurred, subject to the 

principles of proportionality and reasonableness. 

b. The SICC Rules 2021 set out a list of non-exhaustive circumstances that the 

Court may have regard to in considering proportionality and reasonableness, 

e.g. any agreement that parties may reach on costs, including the basis for 

determining costs or the mechanism for determining costs. 
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14. Filing Fees and Court Fees 

a. Filing fees are applicable to cases transferred from the General Division of the 

High Court. 

b. Court fees comprise: 

i. Milestone fees; 

ii. Hearing fees; and 

iii. Miscellaneous fees. 

c. Milestone fees and Hearing fees dependant on size of coram, and are not ad 

valorem in nature. 

d. Separate sets of Milestone fees and Hearing fees apply to appeals to the 

Court of Appeal. 

 

 

These Key Highlights serve to provide general information on certain points of note 

and are for reference purposes only. Reference should always be made to the 

relevant provisions in the SICC Rules 2021. These Key Highlights are not in any way 

binding on the SICC. They are not intended to be, and should not be construed as, 

legal advice and should not be relied upon as such. For further information, please 

refer to the SICC Rules 2021 and information on the SICC website at 

www.sicc.gov.sg. 

http://www.sicc.gov.sg/
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SICC PROCEDURAL GUIDE1 
 

A pocket guide to the procedures of the Singapore International Commercial Court 
as set out in the applicable legislation and the SICC Rules 2021. 

  

 
1 This procedural guide is applicable for proceedings which are governed by the Singapore International 
Commercial Court Rules 2021 (“SICC Rules 2021”). Please refer to Section 1.2.3 and O 1, r 2 of the 
SICC Rules 2021 for more information on the applicability of the SICC Rules 2021.  
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1. Sources of Singapore International Commercial Court procedural rules 
 
1.1. Supreme Court of Judicature Act (Cap 322) 
 

1.1.1 The Supreme Court of Judicature Act (Cap 322) is the primary 

legislation setting out the constitution and powers of the Singapore 

International Commercial Court (“SICC”). The SICC is a division of the 

General Division of the High Court of Singapore (“General Division”). 

It is thus a part of the Supreme Court, which is the superior court in 

Singapore. 

 
1.1.2 The Supreme Court of Judicature Act (Cap 322) provisions relating to 

the SICC are found in ss 18A–18M. The SICC procedural rules which 

are contained in the Singapore International Commercial Court Rules 

2021 (“SICC Rules”) are made pursuant to the Supreme Court of 

Judicature Act (Cap 322) s 80(1), (2) and (2A). 

 
1.2. Singapore International Commercial Court Rules 2021 
 

1.2.1 The SICC Rules is subsidiary legislation. It regulates and prescribes 
the procedure and practice to be followed in the SICC and the Court 
of Appeal (in respect of appeals and originating applications arising 
from decisions made in the SICC). 

 
1.2.2 The SICC Rules is broken down into Orders which in turn comprise a 

series of rules. 
 

1.2.3 The SICC Rules apply to: 
  

1.2.3.1 every case commenced in the SICC on or after 1 April 

2022 (unless the case is transferred out of the SICC);  

1.2.3.2 every case commenced in the General Division on or after 

1 April 2022 and transferred from the General Division to 

the SICC; 

1.2.3.3 any proceedings (either upon application or on the General 

Division’s own motion) for the transfer of a case from the 

General Division to the SICC, where the case is 

commenced on or after 1 April 2022;  

1.2.3.4 every appeal to the Court of Appeal, filed on or after 1 April 

2022, from a judgment or an order of the SICC; and   

1.2.3.5 every originating application to the Court of Appeal, filed on 

or after 1 April 2022, in relation to a judgment or an order 

of the SICC: see SICC Rules O 1, r 2(1).  
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1.2.4 If all parties consent in writing, the SICC Rules apply with necessary 

modifications to: 
 

1.2.4.1 every case commenced in the SICC before 1 April 2022; 

1.2.4.2 every case commenced in the General Division or the High 

Court (as the case may be) before 1 April 2022 and 

transferred from the General Division to the SICC at any 

time;  

1.2.4.3 every appeal to the Court of Appeal, filed before 1 April 

2022, from a judgment or an order of the SICC; and  

1.2.4.4 every originating application to the Court of Appeal, filed 

before 1 April 2022, in relation to a judgment or an order of 

the SICC: see SICC Rules O 1, r 2(2).  

 

1.2.5 Where the parties consent to applying the SICC Rules, the SICC fees 
under Order 26 of the SICC Rules will apply: see SICC Rules O 26, r 
1(1)(f).  

 
1.2.6 The Court seeks to achieve the following “General Principles” in 

interpreting any provision and exercising any power under the SICC 
Rules: 

 
1.2.6.1 the expeditious and efficient administration of justice 

according to law;  

1.2.6.2 procedural flexibility; 

1.2.6.3 fair, impartial and practical processes; 

1.2.6.4 procedures compatible with and responsive to the needs 

and realities of international commerce: see SICC Rules O 

1, r 3(1). 

 
1.2.7 All parties must assist the Court and conduct their cases in a manner 

which will go towards achieving the General Principles: see SICC 
Rules O 1, r 3(2).  

 
1.3. User Guides 
 

1.3.1 A set of User Guides has been issued by the SICC to provide 
guidance on certain features of SICC proceedings. The contents of 
the User Guides are organised into Notes which cover topics such as: 
jurisdiction, commencing an action, foreign representation, 
disapplication of Singapore evidence law, injunctions prohibiting 
disposal of assets, remote hearings and enforcement of SICC 



7 

judgments. 

1.3.2 The User Guides do not form part of the SICC Rules and do not in any 
way modify anything in the SICC Rules. They are purely for reference 
purposes and do not bind the SICC in any way. 

1.4. Resources 

1.4.1 The Supreme Court of Judicature Act (Cap 322), SICC Rules and 
User Guides are all available on the SICC website (www.sicc.gov.sg) 
and the Singapore Courts website (https://www.judiciary.gov.sg/). 

1.4.2 All primary and subsidiary legislation of Singapore is also available on 
Singapore Statutes Online (https://sso.agc.gov.sg). 

2. Jurisdiction of the SICC

2.1 The SICC has the jurisdiction to hear and try a case if (a) the action between
the parties when the case was first filed is of an international and commercial
nature, (b) the case is one that the General Division may hear and try in its
original civil jurisdiction (i.e. at first instance), (c) where each party named in the
case when it was first filed has submitted to the SICC’s jurisdiction under a
written jurisdiction agreement, and (d) where the parties do not seek any relief
in the form of, or connected with, a prerogative order (such as a mandatory
order, a prohibiting order, a quashing order or an order for review of detention):
see Supreme Court of Judicature Act (Cap 322) s 18D(1); SICC Rules O 2, r
1(1); User Guides Note 1. For provisions relating to the original civil jurisdiction
of the General Division, see Supreme Court of Judicature Act (Cap 322) ss 16–
17.

2.2 The SICC also has jurisdiction to hear any proceedings relating to international
commercial arbitration that the General Division may hear under the
International Arbitration Act (Cap 143A): see Supreme Court of Judicature Act
(Cap 322) s 18D(2)(a); SICC Rules O 23, r 3(1). Matters which the SICC will
have regard to for the purposes of determining whether proceedings are
“proceedings relating to international commercial arbitration” are set out at
SICC Rules O 23, r 3(2).

2.3 The SICC also has the jurisdiction to hear the following: see SICC Rules O 2, r
1(2).

2.3.1 Cases transferred from the General Division to the SICC. 

2.3.2 Originating applications for the production of documents, an 
injunction, or a search order, before the commencement of 
proceedings in the SICC. 

2.3.3 Originating applications seeking permission to commit a person for 
contempt of court in respect of any judgment or order made by the 

http://www.sicc.gov.sg/
https://www.judiciary.gov.sg/
https://sso.agc.gov.sg/


SICC. 

2.4 An action is international in nature if: 

2.4.1 any of the following places is situated in a State other than Singapore: 

2.4.1.1 the place of business of at least one party to the action; 

2.4.1.2 the place where a substantial part of the obligations of the 
commercial relationship between the parties is to be performed; 

2.4.1.3 the place with which the subject matter of the action is 

most closely connected; or 

2.4.2 all parties named in the case when it was first filed have expressly 
agreed that the subject matter of the action relates to more than one 
State: see SICC Rules O 2, r 1(3)(a). 

2.5  An action is commercial in nature if: 

2.5.1 the subject matter of the action arises from a relationship of a 
commercial nature, whether contractual or not; 

2.5.2 the action relates to an in personam intellectual property dispute; or 

2.5.3 all parties named in the case when it was first filed have expressly 
agreed that the subject matter of the action is commercial in nature: 
see SICC Rules O 2, r 1(3)(b).   

2.6 An action is presumed to be of an international and commercial nature if each 

party named in the case when it was first filed has submitted to the jurisdiction 

of the SICC under a written jurisdiction agreement: see SICC Rules O 2, r 1(8). 

2.7 The SICC may decline to exercise jurisdiction in a case, or over a claim in a 
case, if exercising jurisdiction would be contrary to the SICC’s international and 
commercial character or would be an abuse of the process of the SICC: see 
SICC Rules O 2, r 3(2).   

2.8 For matters relating to the SICC’s jurisdiction over persons sought to be joined 
as additional parties to SICC proceedings: see Section 8 below. 
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6. Adjudication tracks

6.1 Unless otherwise provided in the SICC Rules, the SICC will order that a 
contested claim or counterclaim be decided by one of the following adjudication 
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tracks: pleadings, statements, or memorials: see SICC Rules O 4, r 6(1). 

6.1.1 In deciding the applicable adjudication track, the Court may have 
regard to any agreement between the parties on the applicable 
adjudication track: see SICC Rules O 4, r 6(2).  

6.1.2 The Court may modify the adjudication track to be applied in a case 
in such manner and to such extent as it considers appropriate and 
may order at any stage of the proceedings that another adjudication 
track be applied in the case before it: see SICC Rules O 4, r 6(3)–(5). 

6.1.3 Proceedings under the International Arbitration Act (Cap 143A) must 
be decided by the statements adjudication track as modified by the 
provisions in SICC Rules Order 23, unless the Court otherwise directs: 
see SICC Rules O 23, r 2(2). 

6.2 Pleadings adjudication track 

6.2.1 Pleadings are required only where the SICC has made an order that 
a contested claim or counterclaim is to be decided by the pleadings 
adjudication track: see SICC Rules O 6, r 1(1). The pleadings 
adjudication track is equivalent to the writ action under the Rules of 
Court in force before 1 April 2022, and generally culminates in a trial. 
The main types of pleadings are explained in Sections 6.2.2 to 6.2.6 
below. 

6.2.2 Statement of Claim 

6.2.2.1 A Statement of Claim must provide a succinct and precise 
account of the facts justifying the claim: see SICC Rules O 
6, r 2(2) and Form 10. 

6.2.2.2.  A Statement of Claim must be filed and served within 14 days 
after the SICC makes an order that the contested claim or 
counterclaim is to be decided by the pleadings adjudication 
track: see SICC Rules O 6, r 2(1).  

6.2.2.3  Before the time by which the claimant must file and serve a 
Statement of Claim expires, the claimant may apply to the 
Court for an order that the Claimant’s Statement is to stand 
as the Statement of Claim: see SICC Rules O 6, r 2(3). 

6.2.3 Defence 

6.2.3.1 The defendant must file and serve a Defence within 14 days 
after service of either (a) the Statement of Claim, or (b) an 
order made by the SICC that the Claimant’s Statement is to 
stand as the Statement of Claim: see SICC Rules O 6, r 3 
and Form 11. 
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6.2.3.2 Before the time by which the defendant must file and serve 
a Defence expires, the defendant may apply to the Court for 
an order that the Defendant’s Statement is to stand as the 
Defence: see SICC Rules O 6, r 3(3).  

6.2.4 Reply 

6.2.4.1 The claimant on whom the defendant serves a Defence must 
file and serve a Reply on that defendant unless the claimant 
wishes only to deny assertions made in the Defence without 
adding anything material: see SICC Rules O 6, r 5 and Form 
12. 

6.2.4.2 A Reply to any Defence must be served by the claimant 
within 14 days after the service of either (a) that Defence, or 
(b) an order made by the SICC that the Defendant’s
Statement is to stand as the Defence: see SICC Rules O 6,
r 5.

6.2.5 Counterclaim 

6.2.5.1 A defendant who intends to counterclaim against the 
claimant must file and serve the Counterclaim with the 
Defence: see SICC Rules O 6, r 4(1) and Form 11. 

6.2.5.2 A claimant on whom a defendant serves a Counterclaim 
must, if he intends to defend it, serve on that defendant a 
Defence to Counterclaim within 14 days after the service of 
either (a) the Counterclaim, or (b) an order made by the 
SICC that the Defendant’s Statement that sets out any 
counterclaim is to stand as the Counterclaim: see SICC 
Rules O 6, r 6(1) and Form 12. 

6.2.5.3 Unless the defendant wishes only to deny assertions made 
in the Defence to Counterclaim without adding anything 
material, the defendant must file and serve a Reply to the 
Defence to Counterclaim on the claimant within 14 days after 
the Defence to Counterclaim is served on the defendant: see 
SICC Rules O 6, r 7 and Form 13.  

6.2.5.4 In relation to making a counterclaim against additional 
parties, see SICC Rules O 10, r 2. 

6.2.6 Further and better particulars of pleadings 

6.2.6.1 Further and better particulars of any claim, defence or other 
matter stated in a pleading would themselves stand as 
pleadings: see the definition of “pleading” under SICC Rules 
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O 1, r 4. 

6.2.6.2 A party who requires further and better particulars of any 
matter stated in another party’s pleading must first make a 
written request to that party for such particulars: see SICC 
Rules O 6, r 13(2). 

6.2.6.3 For more information on interlocutory applications 
concerning further and better particulars of pleadings, see 
SICC Rules O 6, r 13; Section 11.9 below. 

6.2.7 Requirements of pleadings 

6.2.7.1 The formal and substantive requirements for pleadings as 
set out in the Forms prescribed under SICC Rules Order 6, 
including those relating to matters which must be specifically 
pleaded, must be complied with: see SICC Rules O 6, r 10. 
For more information on the formal and substantive 
requirements for pleadings, see SICC Rules O 6, rr 2–7. See 
also SICC Rules O 6, r 12 on admissions and denials. 

6.2.7.2 Every pleading, including any further and better particulars 
thereof, must be verified by a statement of truth, which may 
be contained in the pleading or may be in a separate 
document served subsequently that identifies the document 
to which it relates: see SICC Rules O 6, r 11(1)–(2).  

6.2.7.3 Where there are amendments made to the pleading, the 
amendments must be verified by a statement of truth unless 
the court orders otherwise: see SICC Rules O 6, r 11(3) and 
Annex E to this document.  

6.2.7.4 The statement of truth must state that the party seeking to 
rely on the pleading believes that the facts stated in the 
pleading are true and must be signed by the party seeking 
to rely on the pleading, or an appropriate person such as a 
person holding a senior position in a company or corporation 
where the party is a company or corporation: see SICC 
Rules O 6, r 11(4)–(6).  

6.2.7.5 Proceedings for contempt of court may be brought against a 
person if the person makes, or causes to be made, without 
an honest belief in its truth, a false statement in a pleading 
verified by a statement of truth: see SICC Rules O 6, r 
11(15).  
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6.2.8 Close of pleadings 

6.2.8.1 The pleadings in an action are deemed to be closed at the 
end of 14 days after service of the Reply or, if there is no 
Reply but only a Defence to Counterclaim, after service of 
the Defence to Counterclaim. If neither a Reply nor a 
Defence to Counterclaim is filed and served, the pleadings 
are deemed to be closed at the end of 14 days after service 
of the Defence: see SICC Rules O 6, r 9. 

6.3 Statements adjudication track 

6.3.1 The statements adjudication track is equivalent to the originating 
summons under the Rules of Court in force before 1 April 2022, and 
generally culminates in a hearing on submissions. 

6.3.2 Witness statements 

6.3.2.1  The claimant must file and serve witness statement(s) 
setting out all evidence necessary for the claim in the 
Originating Application within 14 days after the SICC makes 
an order that a contested claim or counterclaim is to be 
decided by the statements adjudication track: see SICC 
Rules O 7, r 3. 

6.3.2.2 The defendant must file and serve his witness statement(s) 
setting out all evidence necessary for the defence within 21 
days after being served with the claimant’s witness 
statement(s): see SICC Rules O 7, r 4. 

6.3.3 Counterclaim 

6.3.3.1  If a defendant intends to make a counterclaim against the 
claimant, all evidence necessary for the counterclaim must 
be included in the witness statement(s) referred to at Section 
6.3.2.2 above: see SICC Rules O 7, r 5(1).  

6.3.3.2 If the claimant wishes to defend any counterclaim made by 
the defendant, the claimant must file and serve further 
witness statement(s) setting out all evidence necessary to 
defend the counterclaim within 14 days after being served 
with the witness statement(s) of the defendant: see SICC 
Rules O 7, r 5(2). 
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6.4 Memorials adjudication track 

6.4.1 Where the SICC has made an order that a contested claim or 
counterclaim is to be decided by the memorials adjudication track, the 
SICC may make orders or directions including the following: (a) the 
timelines for the filing of the claimant’s Memorial and the defendant’s 
Counter-Memorial; (b) the timelines for the filing of a Reply Memorial 
and a Rejoinder Memorial, if necessary; and (c) the preparation and 
adduction of any evidence, including expert evidence in the 
proceedings: see SICC Rules O 8, r 1(3). 

6.4.2 Memorial and Counter-Memorial 

6.4.2.1 Generally, a claimant’s Memorial must set out in full detail: 
(a) a statement of facts supporting the claim; (b) the legal
grounds or arguments supporting the claim; and (c) the relief
claimed together with the amount of all quantifiable claims.
The Memorial should be accompanied by copies of all
witness statements, expert reports (where applicable) and
documentary exhibits supporting the claim: see SICC Rules
O 8, r 2(1).

6.4.2.2.  Likewise, generally, a defendant’s Counter-Memorial must 
set out in full detail: (a) a statement of facts supporting the 
defence and any counterclaim; (b) the legal grounds or 
arguments supporting the defence and any counterclaim; 
and (c) the relief claimed together with the amount of all 
quantifiable counterclaims. The Counter-Memorial should 
be accompanied by copies of all witness statements, expert 
reports (where applicable) and documentary exhibits 
supporting the defence and counterclaim, if any: see SICC 
Rules O 8, r 2(2). 

6.5 Amendment of Originating Application, pleading or memorial, etc. 

6.5.1 The SICC may, on the application of a party, allow that party to amend 
its Originating Application, pleading or memorial: see SICC Rules O 
16, r 3(1) and Annex E to this document.  

6.5.2 In an amendment, a party may plead events that occurred after the 
Originating Application was filed, provided that the party may not 
thereby raise a new cause of action not existing when the Originating 
Application was filed: see SICC Rules O 16, r 3(2). 
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7. Case management conferences

7.1 Fixing of case management conferences 

7.1.1 A case management conference will be held as provided in the SICC 
Rules or at any time the SICC thinks appropriate. At the first case 
management conference, the SICC may determine the adjudication 
track and give consequential directions, including on alternative 
dispute resolution: see SICC Rules O 9, r 1(1)-(2). At a case 
management conference, the SICC may make such order or give any 
direction to achieve the General Principles: see SICC Rules O 9, r 
1(3).  

7.2 Preparation for the case management conference 

7.2.1 Prior to a case management conference, parties must: (a) attempt to 
agree on the matters to be discussed at that case management 
conference including but not limited to the adjudication track for the 
determination of the dispute and any proposed modifications to the 
track; (b) attempt to identify the real issues in dispute, and any 
preliminary issues; (c) consider the possibility of alternative dispute 
resolution, and be prepared to inform the SICC of the suitability of the 
case for alternative dispute resolution; and (d) unless the SICC 
otherwise directs, submit a Case Management Bundle or updated 
Case Management Bundle (as the case may be) at least 7 working 
days prior to the case management conference: see SICC Rules O 9, 
r 3.  

7.2.2 If the parties are of the view that attendance at a case management 
conference may be dispensed with and directions may be given by 
the SICC on paper, a party may apply to the SICC at least 7 working 
days before a case management conference by way of a letter: see 
requirements to be specified in the letter as set out in the SICC Rules 
O 9, r 2(4).  

7.3 Case Management Bundle 

7.3.1 Unless the SICC otherwise directs, the Case Management Bundle 
must be prepared or updated (as the case may be) by the claimant in 
consultation with the other parties: see SICC Rules O 9, r 4(1). 

7.3.2 The Case Management Bundle must contain the most recent versions 
of: (a) the Claimant’s Statement and each Defendant’s Statement; (b) 
the pleadings, memorials and witness statements which have been 
filed pursuant to the applicable adjudication track; (c) a Case 
Management Plan, which must be prepared or updated (as the case 
may be) based on the latest information that is available; (d) a Pre-
Hearing / Pre-Trial Timetable, based on the latest information that is 
available; and (e) a List of Issues: see SICC Rules O 9, r 4(2) and 
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Forms 16, 17 and 18. 
 
7.3.3 Where the SICC has directed that the proceedings are to lead to a trial 

of the case, the Case Management Bundle must additionally contain: 
(a) a Trial Checklist, which must be prepared or updated (as the case 
may be) by each party to the case, based on the latest information 
available; and (b) a Trial Timetable: see SICC Rules O 9, r 4(3) and 
Forms 19 and 20. 

 
7.3.4 The parties must endeavour to prepare an agreed Case Management 

Plan, Pre-Hearing / Pre-Trial Timetable, List of Issues and Trial 
Timetable to the extent possible, but if the parties are unable to agree, 
the claimant must prepare or update the document (as the case may 
be) and the other parties must provide comments on the document: 
see SICC Rules O 9, r 4(4). 

 
7.4 Conduct of case management conferences 
 

7.4.1 Case management conferences will generally be conducted as an oral 
hearing that lead counsel or counsel fully instructed on the matter 
must attend: see SICC Rules O 9, r 2(1). 

 
7.4.2 Counsel appearing at the case management conference are expected 

to be in a position to inform the Judge(s) of all matters pertinent to the 
making of orders or giving of directions for the just, expeditious and 
economical disposal of the cause or matter. 

 
7.4.3 The SICC may, in consultation with the parties, give directions on the 

use of suitable technology to facilitate the communication between the 
parties and the SICC in relation to case management and other 
matters: see SICC Rules O 9, r 2(2). 

 
7.4.4 Where the SICC consists of 3 Judges, any one of the 3 Judges may 

hear any case management conference in the proceedings: see SICC 
Rules O 1, r 10(3). 

 
7.5 Non-compliance with directions made at a case management conference 
 

7.5.1 Where a party is unable to comply with any case management 
direction, that party must inform the SICC of the same by way of letter 
as soon as practicable, and seek further directions on the 
management of the case: see SICC Rules O 9, r 6(2). 

 
7.5.2 Where a party fails to comply with any direction, the other party may, 

after informing the non-complying party of its intention to do so, apply 
to the SICC by way of letter as soon as practicable, to seek further 
directions on the management of the case: see SICC Rules O 9, r 
6(3). 
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7.5.3 See also SICC Rules O 1, r 11 for the general powers of the Court, 
including in relation to any non-compliance with the SICC Rules, any 
written law, the Court’s orders or directions. 

7.6 Variation or amendment of case management directions 

7.6.1 Where all parties consent, any party may apply to the SICC by way of 
letter as soon as practicable for a variation or an amendment of any 
direction, stating the reasons for the application and exhibiting a draft 
consent order signed by all parties: see SICC Rules O 9, r 6(1). 

7.7 Alternative dispute resolution 

7.7.1 Where the parties are agreeable to alternative dispute resolution, the 
SICC may make directions to facilitate the parties’ attempt at 
alternative dispute resolution: see SICC Rules O 9, r 5(1).  

7.7.2 Where the parties are not agreeable to alternative dispute resolution, 
the SICC may direct that alternative dispute resolution be 
reconsidered at a subsequent time, or make any order necessary to 
facilitate the amicable resolution of the dispute: see SICC Rules O 9, 
r 5(2). 

7.7.3 If the parties reach a settlement through alternative dispute resolution, 
the SICC may record a consent order on the terms of the settlement: 
see SICC Rules O 9, r 5(3).  

7.7.4 In considering proportionality and reasonableness in assessing costs, 
the SICC may have regard to the conduct of the parties, including 
whether the conduct of the parties in respect of alternative dispute 
resolution facilitated the smooth and efficient disposal of the case and 
the existence and terms of any offer to settle: see SICC Rules O 22, r 
3(2)(e)(iv) and (h).  
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THE ROLE OF INTERNATIONAL COURTS AND FORUMS IN INSOLVENCY 

DISPUTE RESOLUTION — PAST, PRESENT, AND FUTURE 

NCBJ Panel October 19–22, 2022 

 

 

International courts have long had a role to play in dispute resolution when enterprises are in 

financial distress. Increasingly, this role now includes forums, rules, and jurists with special 

expertise in this important area. This panel will address how these courts and other forums have 

evolved, and what the future may hold. 

 

Q: What does a practitioner look for in a forum for an insolvency matter with an 

international component? 

 

A:  Practitioners look to forums that have a history of handling insolvency matters with 

certainty and speed. U.S. Bankruptcy Courts are good examples of courts that were created on a 

solid bedrock, as evidenced by the U.S. Constitutions in Article I, Section 8, which authorizes 

Congress to enact “uniform Laws on the subject of Bankruptcies.” The U.S. Supreme Court 

described the purpose of U.S. bankruptcy law as “giv[ing] to the honest but unfortunate debtor . . 

. a new opportunity in life and a clear field for future effort, unhampered by the pressure and 

discouragement of preexisting debt.” Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934). The 

Bankruptcy Code was enacted over 40 years ago and has been amended over the years to 

incorporate foreign legal frameworks, such as the Model Law on Cross-Border Insolvency 

promulgated by the United Nations Commission on International Trade Law ("UNCITRAL") in 

Chapter 15. See Process – Bankruptcy Basics. Stability is key, and U.S. Bankruptcy Courts provide 

the stability that litigants seek, particularly in cross-border complex matters.  

Finality also plays a major role. This is one of the biggest issues with some courts in Latin 

America, where numerous appeals may be filed, and finality is not as certain as in the U.S. Courts. 

In Mexico and Brazil, for example, it could take several years for any given case to come to a 

resolution. U.S. Chapter 11 cases, on the other hand, could take a little more than a year depending 

on the scope of the restructuring. Importantly, establishing a stable and reliable forum for 

insolvency matter takes time. Chile, Mexico, Argentina, Colombia, and Peru have seen very few 

https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/process-bankruptcy-basics#:~:text=A%20fundamental%20goal%20of%20the,fresh%20start%22%20from%20burdensome%20debts.
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cross-border insolvency matters or debt restructuring, while U.S. Courts have utilized specialty 

bankruptcy rules, procedures, and courts since the 1970s. Furthermore, U.S. Bankruptcy Courts 

are quick to protect debtors, such as in Chapter 11 proceedings where an automatic injunction 

against creditor actions goes into place upon filing. Many Latin American jurisdictions do not 

provide this automatic stay, and even in jurisdictions that do (such as Argentina), it may take 

months to enforce the stay. See Latin Lawyer article. 

But U.S. Bankruptcy Courts are sometimes considered less desirable because of 

confidentiality issues. Unless sealing court records is an option, all filings are accessible to the 

public. One case example was an Official Committee of Unsecured Creditors made up of a group 

of Venezuelan investors in 2006, when crime and corruption in Venezuela was at an all-time high. 

The government had essentially criminalized taking money out of the country, so investors were 

put in a precarious situation. Investors knew that if their identity would become public in a U.S. 

Bankruptcy filing, their families in Venezuela would be put danger. Given the circumstances,  the 

Bankruptcy Court was asked to keep the identities  of the individual creditors under seal, and the 

Court granted the request. Non-U.S. practitioners should note that under seal filing are not 

commonplace. Courts provide limited exceptions to allowing dockets to be available to the public. 

Furthermore, cross-border matters sometimes require the use of non-Bankruptcy relief to 

protect confidentiality. One example was a matter  involving a request by Brazilian counsel to 

obtain information regarding a debtor’s purchase/financing of a plane in the U.S. Confidentiality 

was key, as the Brazilian bankruptcy trustee feared the plane would be easily  moved if it was 

known that the Trustee was seeking information relating to the aircraft.  Rather than seeking 

Chapter 15 relief, we developed a strategy seeking the  evidence via 28 U.S.C. § 1782, under seal, 

in a U.S. District Court rather than filing a Chapter 15 outright seeking recognition of the foreign 

bankruptcy proceeding.  After the documents were obtained under seal and the seal was lifted, the 

Chapter 15 recognition was immediately sought. This provided an opportunity for the Trustee to 

secure the information regarding the asset and the whereabouts of same prior to the publication of 

the Chapter 15 petition in the U.S. which would have alerted the transferees that the inquiry into 

the aircraft was ensuing. Additionally, practitioners look for courts that are free from corruption. 

Issues with corruption will be discussed in detail below.  

https://www.jonesday.com/-/media/files/publications/2020/08/why-are-distressed-latam-companies/why-are-distressed-latam-companies-seeking-us-insolvency-protection_--news--lacca.pdf
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The ideal forum would provide a combination of these factors. Other factors include the 

familiarity of the selected forum to the stakeholder, reach of the court’s moratorium (such as the 

Chapter 11 context described above), court track record, and the level of sophistication, efficiency, 

and flexibility in the way it handles proceedings See Practice note regarding restructuring and 

insolvency. 

 

Q: In a huge case, like Lehman or Nortel, how do you navigate the legal, court, cultural, and 

other issues that come with the international nature of the case?    

 

A: For complex, cross-border bankruptcy matters, there is a critical need for international 

cooperation. In fact, it’s possible for parties to agree to cooperate in the conduct of insolvency 

proceedings via a bilateral or multi-party protocol, as was done in Lehman. When Lehman 

Brothers went into bankruptcy, its assets were unevenly distributed across jurisdictions. A bilateral 

arrangement was achieved between office holders, and a multi-party protocol was signed months 

later, focusing on cooperation and exchange of information. Unfortunately, reaching these kinds 

of agreements can take months. However, practical guides have been drafted to assist practitioners 

and judges, providing information on cooperation, communication, and coordination in multi-

jurisdictional insolvency matters. One such guide is the UNCITRAL practice guide on cross-

border insolvency cooperation of July 1, 2009. See Practice note regarding restructuring and 

insolvency. 

Navigating legal and cultural issues in a cross-border dispute requires expertise in 

managing large, global, teams. Some important factors for counsel to consider include establishing 

clear lines of authority, establishing clearly defined roles for all team members, and 

managing/enforcing internal protocols to maximize workflow and protect privilege. Cultural 

understanding is also crucial. Specifically, practitioners should study the cultural approaches and 

ramifications of the foreign jurisdiction. For example, Chinese creditors are known to favor 

confidentiality, via contract clauses or otherwise, to bar borrowers from revealing the terms or the 

existence of debt. These clauses are prevalent in contracts with Chinese state-owned entities. See 

Article: How China Lends. 

https://uk.practicallaw.thomsonreuters.com/6-501-3377
https://uk.practicallaw.thomsonreuters.com/6-501-3377
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/practice_guide_ebook_eng.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/practice_guide_ebook_eng.pdf
https://uk.practicallaw.thomsonreuters.com/6-501-3377
https://uk.practicallaw.thomsonreuters.com/6-501-3377
https://www.cgdev.org/sites/default/files/how-china-lends-rare-look-100-debt-contracts-foreign-governments.pdf
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Understanding the potential for corruption works hand-in-hand with navigating cultural 

issues. The nature of a practitioner’s work often involves bad actors in adversarial settings.  For 

example, in a well-publicized Chilean Ponzi scheme matter, tracing and recovering proceeds of 

the fraud led to a multi-jurisdictional effort across several continents. Working closely with 

individuals in several jurisdictions such as Chile, United States, Australia, Isle of Man, 

Luxembourg, Singapore, and others required extensive coordination and cross-cultural 

considerations. Also, political risks are occasionally factors that come into play when dealing with 

bad actors, particularly in the representation of sovereigns. In these cases, practitioners must 

engineer numerous legal strategies to combat and minimize these risks. 

 

Q: As to a forum, if your client is in a position to select the forum, is a specialized court likely 

to be an attractive option? What about an international or multijurisdictional court such as 

the Singapore International Commercial Court (“SICC”)?  

 

A:  Yes, a specialized court is typically a more attractive option but a close analysis of the 

target jurisdiction is required. An analysis may lead to the selection of a foreign jurisdiction over 

a domestic one. For matters where Brazil is a potential jurisdiction, we occasionally recommend 

that a judgment be obtained there first before importing the judgment to the U.S.  This is typically 

the case because starting the matter in Brazil that could lead to an insolvency filing there would be 

more easily recognized in the U.S.  But the relatively recent adoption of the UNCITRAL Model 

Law in Brazil (January 2021) may significantly change these recommendations.  Similarly, the 

process of recognizing a judgment from a foreign country is recognizable and well settled in the 

U.S. Courts.    

The key to forum selection is not only where to file the suit, but also when and in what 

order. One successful example of this strategy involved the representation of investors who were 

owed money by an entity in Gibraltar where they could obtain a judgment via a fairly simple and 

expedited statutory demand process.  After discussion with local counsel in Gibraltar, it became 

clear that the best strategy was to seek statutory demands/judgments in Gibraltar on behalf of the 

investors as an initial step before the initiation of insolvency proceedings in Gibraltar.  Shortly 



Leyza Blanco 

Alejandro Vanzetti 

 

 

 

 5 

thereafter, a Chapter 15 proceeding before a U.S. Bankruptcy Court was filed seeking recognition 

of the pending insolvency proceedings in Gibraltar. 

With cross-border matters also come novel issues that have not been addressed in U.S. 

Courts. One example is a case in which an English Debtor appealed the U.S. Bankruptcy Court’s 

Order recognizing the English proceeding as a foreign main proceeding under Chapter 15. The 

U.S. District Court for the Middle District of Florida heard an issue of first impression of whether 

a Chapter 15 debtor is subject to the same eligibility requirements under 11 U.S.C. 109 . The 

district court affirmed the bankruptcy court’s recognition order, and the matter is pending on 

appeal before the Eleventh Circuit and could potentially create a conflict with the Second Circuit’s 

opinion in Drawbridge Special Opportunities v. Barnet, 737 F. 3d 238 (2d Cir. 2013). This matter 

also required an analysis of the rules of service of an adversary complaint  in the U.S. and Oman, 

when Plaintiff sought to serve the Debtor in Oman with an adversary complaint. Seeing that Oman 

was not a part of the Hague Convention on the Service Abroad of Judicial and Extrajudicial 

Documents, the Foreign Representative proposed and obtained approval from the bankruptcy court 

to serve via several service methods, which included FedEx to the Defendant’s home and place of 

business, e-mail, and SMS message or WhatsApp Messenger. 

In recent years, Singapore has made strides in working towards becoming a hub for debt 

restructuring. In 2018, it enacted the Insolvency, Restructuring and Dissolution Act 2018 (IRDA) 

and incorporating the UNCITRAL Model Law into Singapore law. The Singapore International 

Commercial Court (“SICC”) is moving in the same direction. Even though the SICC focuses on 

resolving international banking and financial disputes, recent changes in judicial laws in Singapore 

reflect the SICC’s jurisdiction to hear international and commercial insolvency, restructuring, and 

dissolution cases. The addition of Judge Christopher S. Sontchi (former Judge of the U.S. 

Bankruptcy Court for the District of Delaware) made the SICC’s move to handle more insolvency 

matters clear. See Bloomberg Law Article. See also Norton Rose Fulbright article. In the 

commercial context, the SICC has certain benefits, including the joinder of third parties, 

confidentiality of proceedings, and a right to appeal. See Norton Fulbright Article. 

Finally, note that, even though the UNCITRAL Model Law has been implemented 

domestically in many jurisdictions, complete harmonization of the domestic insolvency laws of 

different legal jurisdictions has still not been achieved and query whether it may be practicable. 



Leyza Blanco 

Alejandro Vanzetti 

 

 

 

 6 

Recognizing cultural, economic, and political differences between jurisdictions makes the ambit 

of cross-border insolvency both enriching and challenging. So, embrace the differences! See 

Practice note regarding restructuring and insolvency. 

 

Q: What if you find yourself drawn into a proceeding as a defendant, what do you want to 

know? Does it make a difference whether the client is a creditor or the debtor? 

 

A:  As a debtor, you want to know the potential consequences of the suit not just for the 

immediate future but also down the line. Similarly, if you’re a creditor and find yourself as a 

defendant, you want to know what possibility there is of being drawn into a lawsuit in any given 

jurisdiction. In either case, counsel is expected to supply advise on what the consequences may be 

if a client is drawn into a case in a particular forum. One example of this may be by submitting to 

the jurisdiction of a particular forum by filing a proof of claim.  If a party is sued in a non-familiar 

forum, a client may want to know what strategies may be available to move the dispute to a more 

convenient forum. Forum non conveniens is a well-known example of this, but others exist, such 

as the international abstention doctrine. 

The international abstention doctrine provides a path for courts to abstain and stay U.S. 

proceedings in order to allow foreign proceedings to continue. See Kleiman v. Wright, No. 18-CV-

80176, 2018 WL 6812914, at *11 (S.D. Fla. Dec. 27, 2018). The doctrine has been characterized 

as an “exception,” not a “rule,” and, as such, “courts regularly permit parallel proceedings in an 

American court and a foreign court.” See Id; See also, Ortega Trujillo v. Conover & Co. 

Commc'ns, 221 F.3d 1262, 1265 (11th Cir. 2000). Courts generally follow a step-by-step analysis, 

which considers international comity, fairness to litigants, and the efficient use of judicial 

resources. See Turner Entm't Co. v. Degeto Film GmbH, 25 F.3d 1512, 1518 (11th Cir. 1994). 

An example of this analysis was employed in a Chapter 7 proceeding where foreign 

bankruptcy trustees and liquidators were sued by the Debtor for various relief. he liquidators and 

trustees moved to dismiss the complaint, or, alternatively, to abstain from adjudicating the claims 

in deference to the English Court on the basis of international comity. The argument centered on 

(1) the fact that the location of the alleged conduct in question was primarily in England; (2) that 

the English Court had a great interest in adjudicating accusations that had allegedly occurred before 
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it; and (3) English insolvency law was procedurally fair and consistent with the U.S. Bankruptcy 

Code. Ultimately, the court granted the motion to dismiss and did not have to reach the issue of 

abstention. 

Other strategic considerations when representing a defendant include: the experience and 

familiarity of the judges on the key issues; particular rulings or local rules of the court; and the 

location of the debtor’s senior management (including whether appearances by them will be 

required). See Venue in Bankruptcy Proceedings. 

 

Q: Thoughts on mediation and arbitration in insolvency matters. 

 

A:  Mediation in insolvency disputes avoids the costs of resorting to litigation and can also be 

used in pre-insolvency situations to mediate between debtors and their creditors. Resistance against 

mediation has been slowly overcome, and many international institutions that handle insolvency 

matters now encourage it. These include the World Bank Principles for Effective Insolvency and 

Creditor Rights Systems, the UNCITRAL Model Law on International Commercial Conciliation 

(2002), the UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation (2009), and the 

OHADA Uniform Act on Bankruptcy Proceedings. See TDM Article. 

But many countries are reluctant to rely on alternative dispute resolution over the judiciary. 

Brazil is one of those countries. However, the effects of COVID-19 have led to the judiciary 

issuing a series of rules that encourage the use of mediation in bankruptcy matters. See Legal 

Intelligence Center Article. The Brazilian Bankruptcy Law now states that mediation may include 

creditors, partners, shareholders, and state entities and shall be held before a specialized mediator. 

See Chambers & Partners Article. Arbitration, on the other hand, is not as common in insolvency 

disputes. The tension between arbitration and insolvency proceedings lies in the fact that 

arbitration proceedings are consensual in nature and flow from an agreement between the parties. 

Insolvency proceedings attempt to maximize the value of the insolvent party’s assets and 

occasionally requires state intervention. See Norton Rose Fulbright Article. As such, it’s important 

to consider the interplay between arbitration and insolvency regimes in any given jurisdiction.  
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	ORDER 12 DOCUMENT DISCLOSURE AND INTERROGATORIES
	1. Production of documents (O. 12, r. 1)
	2. Request to produce (O. 12, r. 2)
	3. Objection to production (O. 12, r. 3)
	4. Application for Court to order production (O. 12, r. 4)
	5. Additional or alternative modes of disclosure (O. 12, r. 5)
	6. Pre-action production (O. 12, r. 6)
	7. Power of Court to inspect documents (O. 12, r. 7)
	8. Production of copies instead of originals (O. 12, r. 8)
	9. Continuing obligation of disclosure (O. 12, r. 9)
	10. Admissions as to authenticity of documents (O. 12, r. 10)
	11. Failure to disclose document (O. 12, r. 11)
	12. Use of documents in other proceedings (O. 12, r. 12)
	13. Production of electronically-stored documents (O. 12, r. 13)
	14. Interrogatories (O. 12, r. 14)
	ORDER 13 EVIDENCE
	1. Evidence in trials (O. 13, r. 1)
	2. Evidence in hearings other than trials (O. 13, r. 2)
	3. Mode of evidence (O. 13, r. 3)
	4. Use of witness statements for other purposes (O. 13, r. 4)
	5. Witness statement (O. 13, r. 5)
	6. Statement of truth (O. 13, r. 6)
	7. Safeguards for persons not fluent in English or unable to read or sign (O. 13, r. 7)
	8. Contents of witness statement (O. 13, r. 8)
	9. Alteration of witness statement (O. 13, r. 9)
	10. Documents referred to in witness statement (O. 13, r. 10)
	11. Affidavit (O. 13, r. 11)
	12. False statements (O. 13, r. 12)
	13. Pre-trial examination (O. 13, r. 13)
	14. Evidence by live video or live television link where person to be examined is out of jurisdiction (O. 13, r. 14)
	15. Court may specify applicable rules of evidence (O. 13, r. 15)
	ORDER 14 EXPERT EVIDENCE, ASSESSORS AND INDEPENDENT COUNSEL
	1. Expert (O. 14, r. 1)
	2. Court to grant permission for use of expert evidence (O.� �14, �r.� �2)
	3. Issues and common set of facts (O. 14, r. 3)
	4. Expert’s report (O. 14, r. 4)
	5. Meeting and clarification on report (O. 14, r. 5)
	6. Panel of experts (O. 14, r. 6)
	7. Assessors (O. 14, r. 7)
	8. Independent counsel (O. 14, r. 8)
	ORDER 15 REFERRALS ON ISSUES OF LAW
	1. Definitions (O. 15, r. 1)
	2. General (O. 15, r. 2)
	3. Order for reference of questions of foreign law to foreign courts on application of parties (O. 15, r. 3)
	4. Referral of questions of foreign law on Court’s own motion (O.� �15, r.� �4)
	5. Order for referral of questions of foreign law (O. 15, r. 5)
	6. Determination of issues arising in foreign court proceedings (O.� �15, r.� �6)
	7. Specified foreign countries (O. 15, r. 7)
	8. Specified courts (O. 15, r. 8)
	ORDER 15A REQUESTS FOR OPINIONS ON QUESTIONS OF FOREIGN LAW
	1. Definitions (O. 15A, r. 1)
	2. Transmission to foreign court of request for opinion on question of foreign law and for clarification (O. 15A, r. 2)
	3. Request for opinion on question of foreign law and for clarification (O. 15A, r. 3)
	4. Specified foreign country (O. 15A, r. 4)
	5. Specified court (O. 15A, r. 5)
	ORDER 16 OTHER INTERLOCUTORY MATTERS
	1. General (O. 16, r. 1)
	2. Security for costs (O. 16, r. 2)
	3. Amendment of Originating Application, pleading or memorial, etc. (O. 16, r. 3)
	4. Striking out of documents (O. 16, r. 4)
	5. Judgment on admission of fact (O. 16, r. 5)
	6. Summary judgment (O. 16, r. 6)
	7. Decision on questions of law or construction of documents (O.� �16, r.� �7)
	8. Foreign law (O. 16, r. 8)
	9. Confidentiality, etc. (O. 16, r. 9)
	10. Consolidation, etc.�, of causes or matters (O. 16, r. 10)
	11. Separate hearings for separate questions or issues (O. 16, r. 11)
	ORDER 17 WITHDRAWAL AND DISCONTINUANCE
	1. Withdrawal of Defendant’s Statement (O. 17, r. 1)
	2. Discontinuance without permission (O. 17, r. 2)
	3. Discontinuance with permission (O. 17, r. 3)
	4. Stay of subsequent action until costs paid (O. 17, r. 4)
	5. Discontinuance of application (O. 17, r. 5)
	ORDER 18 INJUNCTIONS, SEARCH ORDERS AND OTHER INTERIM RELIEF
	1. Application for injunction or search order (O. 18, r. 1)
	2. Detention, preservation, etc.�, of subject matter of action (O.� �18, �r.� �2)
	3. Transfer or handing over of property held as security (O.� �18, �r.� �3)
	4. Use of property for income before substantive hearing or trial (O.� �18, r.� �4)
	5. Sale and dealings with immovable property before substantive hearing or trial (O. 18, r. 5)
	6. Interim payments (O. 18, r. 6)
	7. Receivers (O. 18, r. 7)
	8. Order for early trial (O. 18, r. 8)
	ORDER 19 PRE-TRIAL PREPARATION 
	1. General matters (O. 19, r. 1)
	2. Setting down action for trial (O. 19, r. 2)
	3. Opening statement (O. 19, r. 3)
	4. Trial bundle (O. 19, r. 4)
	5. Core bundle (O. 19, r. 5)
	6. Preparation of trial bundle and core bundle (O. 19, r. 6)
	7. Confidential bundle (O. 19, r. 7)
	8. Provision of bundles (O. 19, r. 8)
	9. Provision of identical bundle (O. 19, r. 9)
	ORDER 20 TRIALS, HEARINGS, JUDGMENTS AND ORDERS
	1. Hearings in open Court and in chambers (O. 20, r. 1)
	2. Attendance of parties (O. 20, r. 2)
	3. Attendance of witnesses (O. 20, r. 3)
	4. Trials and hearings generally (O. 20, r. 4)
	5. Trials (O. 20, r. 5)
	6. Hearings other than trials (O. 20, r. 6)
	7. Questions and inspection by Court (O. 20, r. 7)
	8. Exhibits of hearings (O. 20, r. 8)
	9. Record of hearings (O. 20, r. 9)
	10. Delivery of Court’s judgment and consequential orders (O.� �20, �r.� �10)
	11. Judgments and orders generally (O. 20, r. 11)
	12. Preparation of orders (O. 20, r. 12)
	13. Redaction and prohibition of inspection or copying of judgments or orders (O. 20, r. 13)
	14. Interest on money payable under orders (O. 20, r. 14)
	15. Death of party (O. 20, r. 15)
	16. Death or incapacity of Judge or Registrar (O. 20, r. 16)
	17. Assessment of damages or value and taking of accounts (O.� �20, �r.� �17)
	ORDER 21 APPEALS
	GENERAL
	1. General matters (O. 21, r. 1)
	2. Meaning of applications in proceedings (O. 21, r. 2)
	3. One appeal for each application (O. 21, r. 3)
	4. When time for appeal starts to run (O. 21, r. 4)
	5. Permission to intervene (O. 21, r. 5)
	6. Stay of enforcement, etc. (O. 21, r. 6)
	7. Expedited appeal (O. 21, r. 7)
	8. Absence of parties (O. 21, r. 8)
	PART 1 APPEALS FROM REGISTRAR TO A JUDGE IN PROCEEDINGS IN COURT
	9. Bringing of appeal (O. 21, r. 9)
	10. Written judgment by Registrar (O. 21, r. 10)
	11. Documents to be filed (O. 21, r. 11)
	12. Further arguments (O. 21, r. 12)
	PART 2 APPEALS FROM COURT TO COURT OF APPEAL
	13. Definitions (O. 21, r. 13)
	14. Bringing of appeal (O. 21, r. 14)
	15. Further arguments (O. 21, r. 15)
	16. Permission to appeal (O. 21, r. 16)
	17. Application of domestic Rules of Court as in force before  to determine timelines for appeal and Originating Application (O. 21, r. 17)
	18. Security for costs (O. 21, r. 18)
	19. Related appeals (O. 21, r. 19)
	20. Documents to be filed where appeal is against decision of Court in relation to application in proceedings (O. 21, r. 20)
	21. Documents to be filed where appeal is against decision of Court made on trial or hearing on merits of proceedings, etc. (O.� �21, �r.� �21)
	22. Appellant’s Case, respondent’s Case and appellant’s Reply (O.� �21, r.� �22)
	23. Powers of Court of Appeal (O. 21, r. 23)
	24. Withdrawal of appeal or application (O. 21, r. 24)
	25. Judgment (O. 21, r. 25)
	26. Consent judgment or order (O. 21, r. 26)
	27. Further arguments (O. 21, r. 27)
	28. Powers in section �58�(1) of Supreme Court of Judicature Act exercisable by Registrar (O. 21, r. 28)
	29. Payment out of security for costs and release of undertaking (O.� �21, r.� �29)
	30. Applications to Court of Appeal (O. 21, r. 30)
	31. Written submissions for applications to Court of Appeal (O.� �21, �r.� �31)
	32. Application for permission under section �58�(4)�(b) of Supreme Court of Judicature Act (O. 21, r. 32)
	33. Compliance with provisions in Appendix C provided under this Order, etc. (O. 21, r. 33)
	ORDER 22 COSTS
	1. Definition and general matters (O. 22, r. 1)
	2. Powers of Court (O. 22, r. 2)
	3. Entitlement to costs and assessment of costs (O. 22, r. 3)
	4. Costs for litigant not legally represented (O. 22, r. 4)
	5. Power of appellate court to decide costs (O. 22, r. 5)
	6. Interest on costs (O. 22, r. 6)
	ORDER 23 INTERNATIONAL ARBITRATION ACT PROCEEDINGS
	1. Definitions (O. 23, r. 1)
	2. Application of Rules and adjudication track for IAA proceedings (O. 23, r. 2)
	3. Jurisdiction (O. 23, r. 3)
	4. Commencement of IAA proceedings (O. 23, r. 4)
	5. Service out of jurisdiction of Originating Application and order made in IAA proceedings (O. 23, r. 5)
	6. Defence of IAA proceedings (O. 23, r. 6)
	7. Matters to be heard by Judge only (O. 23, r. 7)
	8. Matters to be heard by Judge or Registrar (O. 23, r. 8)
	9. Enforcement of interlocutory orders or directions (O. 23, r. 9)
	10. Enforcement of awards or foreign awards (O. 23, r. 10)
	11. Transfer from General Division to Court (O. 23, r. 11)
	12. Order to attend court and order to produce documents (O.� �23, �r.� �12)
	13. Taking of evidence (O. 23, r. 13)
	ORDER 24 ENFORCEMENT OF JUDGMENTS OR ORDERS OF COURT
	1. Applications relating to enforcement of judgments or orders of Court in Singapore (O. 24, r. 1)
	2. Application for stay of enforcement (O. 24, r. 2)
	ORDER 25 CONTEMPT OF COURT
	1. Definitions (O. 25, r. 1)
	2. Committal order for contempt of court (O. 25, r. 2)
	3. Disapplication of parts of Order �4 (O. 25, r. 3)
	4. Application for permission of Court (O. 25, r. 4)
	5. Application for committal order after permission of Court granted (O. 25, r. 5)
	6. Power to commit without application (O. 25, r. 6)
	7. Provisions as to hearing (O. 25, r. 7)
	8. Power to suspend execution of committal order (O. 25, r. 8)
	9. Discharge of committal respondent (O. 25, r. 9)
	10. Saving for other powers (O. 25, r. 10)
	11. Form of committal order (O. 25, r. 11)
	12. Order to arrest committal respondent (O. 25, r. 12)
	13. Sheriff may engage auxiliary police officer or other security agency (O. 25, r. 13)
	ORDER 26 FEES AND DEPOSITS
	1. Application (O. 26, r. 1)
	2. Definition (O. 26, r. 2)
	3. Milestone fees (O. 26, r. 3)
	4. Hearing fees (O. 26, r. 4)
	5. Miscellaneous fees (O. 26, r. 5)
	6. Court powers in relation to fees (O. 26, r. 6)
	7. Deposit (O. 26, r. 7)
	8. Registrar may refuse to administer proceedings if fees or deposits unpaid (O. 26, r. 8)
	ORDER 27 OTHER MATTERS
	ADMIRALTY PROCEEDINGS AND MARINE INSURANCE CLAIMS
	1. Admiralty causes and matters in Court (O. 27, r. 1)
	PARTNERS
	2. Actions by and against firms within jurisdiction (O. 27, r. 2)
	3. Disclosure of partners’ names (O. 27, r. 3)
	4. Service of Originating Application and other documents (O.� �27, �r.� �4)
	5. Defendant’s Statement in action against firm (O. 27, r. 5)
	6. Application to person carrying on business in another name (O.� �27, r.� �6)
	SHERIFF
	7. Powers and duties of Sheriff of Supreme Court (O. 27, r. 7)
	FINANCIAL MATTERS AND PAYMENT INTO AND OUT OF COURT
	8. Financial matters and payment into and out of Court (O.� �27, �r.� �8)
	ELECTRONIC FILING SERVICE
	9. Electronic filing service (O. 27, r. 9)
	10. Electronic filing (O. 27, r. 10)
	11. Service of document through electronic filing service (O.� �27, �r.� �11)
	12. Foreign law practices and full registration foreign lawyers (O.� �27, r.� �12)
	ORDER 28 TECHNOLOGY, INFRASTRUCTURE AND CONSTRUCTION LIST
	PRELIMINARY
	1. Application and definitions (O. 28, r. 1)
	2. TIC Claim (O. 28, r. 2)
	PROCEDURE FOR PLACING CASE IN TECHNOLOGY, INFRASTRUCTURE AND CONSTRUCTION LIST 
	3. Placement in TIC List (O. 28, r. 3)
	EXPERT EVIDENCE
	4. General matters concerning expert evidence (O. 28, r. 4)
	5. Parties to seek permission for expert evidence (O. 28, r. 5)
	6. Joint statement and joint report by experts (O. 28, r. 6)
	7. Court may convene case management conference with experts (O.� �28, r.� �7)
	EVIDENCE AND DISCLOSURE
	8. Witness statements (containing evidence-in-chief) to be filed before document disclosure (O. 28, r. 8)
	SUBMISSIONS
	9. Presentation of parties’ cases using Scott Schedules (O. 28, r. 9)
	SIMPLIFIED ADJUDICATION PROCESS
	10. Simplified adjudication process protocol (O. 28, r. 10)
	ALTERNATIVE DISPUTE RESOLUTION
	11. Alternative dispute resolution (O. 28, r. 11)
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